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Supreme Court of · Appeals of Virginia 
AT RICHMOND. 
Record No. 3469 
HENRY W. MASON, BETTY C. M ... t\.SON, MARK A. SCOTT 
AND CLARA B. SCOTT, PARTNERS, TR.ADING AS 
MERCURY ROLLER RINK, Plaintiffs in Error (Plain-
tiffs Below), . 
versits 
T. R. LAMB, Defonclant in Error (Def en~ant Below). 
PETITION FOR ,vRIT QF ERR.QR. 
To the· Honorable Justices nf the 8'ltpreme Court of Appeals 
of Virginia: . ,· 
Your petitioners, Henry ·w:. l\Iason, Betty C. Mason, Mark 
A. Scott and Clara B. Scott, partners, trading as Mercury 
Roller Rink, are aggrieved by the final order of the Circuit 
Court of the City of Norfolk, Virginia, entered in the above 
entitled case on the 3rd day of May, 1948, whereby it was 
adjudged that said plain.tiffs take nothing in their action 
against the said defendant. The parties occupied the same 
positions in the lower court as 'in this petition, the plaintiffs 
in error having been plaintiffs and the defendant in error 
having been defendant below. 
.2 
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"PROQEEDINGS IN LOvVER COURT. 
The plaintiffs brought an action at law in the Circuit Court 
of the City of Norfolk against the def enclant by notice of 
motion docketed September 8, 1947, alleging damages in the 
sum of $40,000.00 to their building and business caused by 
surface water. The notice of motion contained two counts, 
one that the defendant obstructed the natural flow of surface 
water from and over plaintiffs' land onto the defendant's 
land by filling his lot in a negligent manner and the other that 
the defendant in raising the level of his lot above that of the 
adjoining property and grading the fill down to the line of 
plaintiff's property negligently and unnecesRarily poured sur-
face water in great volume upon plaintiffs' property. The 
defendant pleaded the general issue and filed a cross-claim. 
The case was tried twice, the evidence being heard ore tenus. 
The first trial on February 16, 1948, resulted in a hung jury. 
At the conclusion of the plaintiffs' evidence at the second 
trial on May 3, 1948, the Court struck the evidence ·and ren-
dered judgment for the defendant, to which action of the 
lower court this petition for writ of error is addressed. 
•1. STATEMENT OF FACTS. 
Henry W .. Mason, one. o-f the plaintiffs, on August 23, 1944, 
acquired title to a parcel of land fronting 131.49 feet on 
Taussig Boulevard, in Norfolk County, Virginia, from Theresa 
Hill and Louis Freitas, who at that time owned the entire 
tract bounded on the North by Taussig Boulevard, on the West 
by Granby Street, on the South hy the rig·ht-of-way of the 
Virginian Railway and on the East by Sewells Point Road. 
He immediately constructed upon said land a roller skating 
rink, approximately 120'x200', at a cost of $91,000.00, com-
pleting construction and opening for business January 19, 
· !945. Subsequently, by deed of August 15, 1946, the prop-
erty was conveyed to the plaintiffs as partners. 
The building constructed by Mason was · the first in the 
entire tract which was, in gener~l, flat·and level ground. The 
Southern part of the tract, nearer the Virginian Railway 
-right-of-way,, was lower than the Northern portion of the prop-
erty and there was ·a drainage ditch East of the Mason prop-
ertv, upon land leased by him for parking purposes, which 
carried the water from the Southern portiou of the property 
North to Tanssig· Boulevard where there was an open ditch 
·and pipe line flowing West and connected with a drain under 
Henry W. Mason, et als., v. ·T. R. Lamb 3 
Granby Street. After Mason constructed his building, a 
a• portion of this ditch extending from Taussig· •Boulevard 
Son th about 260 feet, was repiaced by him with an 81' pipe 
line connecting with a catch basin at Taussig Boulevard, which 
-continued to drain off the wate:r collecting in the Southern 
portion of the tract. . 
Also., South and West of th~ Mason property was a low 
:place or ravine into which drained a11 the water from the 
N ortl:twest portion of the tract. Water stood in this depres-
sion a lar.ge part of the time, and occasionally would overflow 
to the East, thereby :finding its way into the drai11age ditch 
described in the preceding paragraph. Thereafter, four ad-
ditional buildings were constructed between Mason and 
Granby Street, one, lmown as the Monument Works adjoin-
ing Mason on the West and fronting on Taussig Boulevard; 
.adjoining this, at the Southeast corner of Taussig Boulevard 
:and Granby S'treet, an Esso Gasoline Station; then, South of ~ 
the Station fronting on Granby Street and extending back to 
the Mason _property, a ha rd1'rare store owned by Beard, and 
a seafood restaurant ow11ed ny Parks. After the constrnction 
of these buildings the flow of surf ace· water from land and 
buildings continued to be across the rear of the Parks prop- · 
erty and from the Mason property into the de])ression to the 
South and Wes_t of Mas<>n, it being estimated by witnesses 
that this area was from 8 to 14 inches or more lower than the 
~mrrounding properties. 
On August 31, 1946, the defendant., T~ R. Lamb, acquired 
from the same common grantors a parcel of land fronting 
173-54 feet on the Eastern side of Granby Street and run-
4 • ning back Eastwardly to· ~ adjoin the property of Mason 
on the South. This parcel adjoins Parks on the North 
and is the same property which contained tbe ravine or low 
spot described in the preceding aparagraphs. Lamh, soon 
after acquiring'tn.e property, began to fill it, dumping numer-
ous load's of clay upon it, wllfo:h were, from time to time, 
levelled off and packed down by a. bulldozer. At the time of 
the incident giving rise to this action, the Lamb lot had been 
raised to a level of 1 foot, or more, above the adjoining prop-
erties of Mason and Parks. · 
When Lamb began to make this fill, Mason went. to see him 
and expressed concern over its effect. At th.fa time he sug-
gested to Lamb that the· area of the fill be ·drained by cutting 
. a ditch across the back of his property and plaintiffs' prop-
erty, so that too water· would flow into the North and: South 
ditch to the East of plaintiffs'' property. .After this interview, 
while no effort was· made to d'rain the fill, piles of dirt were 
dumped along the Western and Southern lines of plaintiffs' 
4 Sn])Teme Court of Appeais· of Viirginia: 
property forming a dike which prevented water flowing from 
the fill over into plaintiffs.' lot. However, late in the spring 
of 194 7 these piles of dirt were levelled by a bullclozezr and 
the lot graded down to the line of Parks, and plaintiffs, so 
that the flow of surface water from a large area of the Lamb 
property went onto these properties of plaintiffs and 9f Parks,, 
both of which latter properties being at this. time a foot or 
more lowe:r: than tµe ne.w level of the Lamb property, 
In May,, 1947, a heavy rain caus~d the surface water t0> 
5* *flow from the property of Lamb onto the Mason ,prop'" 
erty in.such volume as to flood the skating rink floor. The· 
amount of water entering the building was not great and was 
quickly mopped up, so that no damage was done. As a re-
sult of this incident l\Iason called Lamb to llotifv him of it and 
Lamb came O"Ut to look over the property. He~ made a tenta-
tive agreement with Mason and Parks to install a drainage-· 
pipe line but advised them that he was going out of town and 
would work out the matter upon his return. · He took no fur-
ther steps to e:ff ect this teJ}tative agreement until after July 
21 .. 1947,. when a heavY rain caused surface water to flow from 
the Lamb property onto the Mason property and from the-
. Lamb property onto the Parks property, and thence to the: 
Mason property in snch volume. that four inches of water en-
tered the ska ting rink building·.. It flow eel into a room at the 
Southwest corner of the' building over whirh the maple floor 
had not been extended and from this room it spread under the-
flooring of the rink, causing the floor to warp. · 
The base for the construction of the rink is a <!ement floor 
6 inches thick. This was mopped with hot asphalt to prevent 
seepage of water up through the conc.rete. Upon tllis base,. 
except for the room in the Southwest comer, were laid 2x3 
sleepers, between the sleepers rock wool insulation was·placed 
and upon the sleepers was laid a lxo tong1.1e· and groove sub-
floor. Then there was a layer of felt paper and upon tllis the 
finished floor of maple. "When the water flowed under the 
6,;, floor it wet the rock wool *and the dampnesR was drawn 
up throug·h the sleepers into the subflooring and finished 
floor, causing the warped condition of the top floor. In order 
to remedy the damage it will be neceRsary to tear up and re-
place the entire floor, including sub.floor, sleepers and rock 
wool, at an estimated cost of $22,.489.50, and an interruption 
of business :for a bout ten wee.ks.. , . 
After the flood of ,July 21, 1~47, Mr. Lamb again came out 
to the property and agreed with Mr. Mason upon the con-
struction of catch basins and tile drainage line from the South-
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west corner pf the Mason property North to Taussig Boule-
vard, and this pipe line was installed upon a joint basis. 
· At the conclusion of the testimony offered by the plaintiffs 
establishing the foregoing facts, and upon the motion of de-
fendant's· counsel, the Court struck plaintiff's evidence and " 
there was a verdict for the defendant upon which the judg-
ment complained of was rendered. 
II. ASSIG_N1'IENTS OF El{ROR. 
1. The Court erred in sustaining the motion of defendan_t 
to strike the evidence. , 
III. ARGUMENT. 
Since upon a motion to strike the evidence of plaintiffs 
must be considered as upon a demurrer to the evidence 
7• with all *inferences favorable to the plaintiffs which may 
be drawn from tl1e facts., the issue in this case narrows 
down to whether the facts alleged constitute an actionable 
injury, for unless it is apparent that the plaintiffs have proved 
no cause of action, defendant's motion to strike should have 
been denied. 
1. ON PRINCIPLE. 
The rule governing tbe rig·hts and liabilities of adjoining 
property owners for damage resulting from the flow of sur-
f ace water has been laid do,vn in Virginia in five cases, which 
will be reviewed briefly. 
In Norfolk Jf W e.<:forn, R R. Co. v. Carter, 91 Va. 587; 22 
S. E. 517, the cause of action was based upon two counts, only 
one of which concerned i:mrface water. Carter had conveved 
to the Railroad a right-of-way through_ his property. In con-
struction of the roadbed, the Railroad failed to put in a 
proper number of culverti, to carry off the surface water 
which flowed across <Jarter's larid in natural channels and 
into the nearby river. As a result the surface water backed 
up on his land, forming pools. 
In sustaining a verdict for the plaintiff, this Court laid 
down the Virginia rule wh·ich has been quoted with approval 
in all subsequent cases, a-s follows: 
"Upon the relative rig-lits of adjacent landowners with re-
c;pect to surface water there is a contrariety of judicial de-
cision~· Except where the civil-lmv doctrine of the servitude 
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of the lower tenement prevails, the general .rule is, how-
8'* ever, that no action will lie for obstructing ~the flow of· 
surf~ce w~ter. ·where the common law is in force, as.in 
, this state, surface water is considered a common enemy," and 
the courts agree that each landowner may fight it off as best 
he may. He may obRtruct 01~ hi11der its flow, and may even 
turn it back upon the land of his neighbor, whence it came. 
* 
'~This right in regard to surface water may not be exer-
cised wantonly, unnecessarily,, or carelessly.; ·but is modified 
by that golden maxim of the law, that one must so use his 
own property as not to injure the rig hf s of another. It must 
be a reasonable use of the land for its improvement or b'etter 
enjoyme:p.t; and the right inusfbc exercised in good faith, with 
no purpose to abridge or interfere with the rights of others, 
and with such care with respect to the property that may be 
a.~ected by the use or improvement as not to inflict any in-
~ury beyon4 what is necessary.'' · · 
This was followed by McGehee v. Tidewater Railwa11 Co., 
108 Va. 508; 62 S. E. 356, a case more nearly like the case at 
bar. The plaintiff w~s a flprist in :Jloanoke, on the rear of 
whose lot was a depression 'along :which surface water drained 
~q anoth~r· qepression, from which it flpwed into th~ river. 
The R~iJway ~~quired the adjoining tra~t for "ifi:; right-of-way 
and station. I in constructing Its ro~dbed and' elevating its 
property to a uniform grade; it ·built across this depression 
without :rp.aki}l.g provision for the. escape of the· surface water, 
l)y culvert; drain· or. otherwise~ As a result the wa·ter which 
cu~tomarily flowed in this direction was ·ret~ined and cast 
pack upon the plaintiff's land, resulting in the flooding Qf his 
nroperty. and serious damao-e. . . I 
In its opinion the Coui·t discu~ses the ~ivil-Jaw rule 
9'* *~nd ~ommon-law rule and then adds: 
''While it is true that ibis so-called common-law do.ctrine 
prevails in Virginia, it is neverthel<::ss subject to the important 
qualification that the privileges conferred by it 'may not be 
exercised wantonly, unnecessarily, or carelessly; but is modi-
fied by that golden maxim of the law that one must so use 
his own pr,operty as not to injure the rights of another. · It 
~ust be a reasonable use of the land for its improvement or 
better enjoyment, and the right must be exercised in ,good 
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:faith, wit~ no purpose to abridg·e or interfere with the rights 
.of othirs, and with such care· with respect to the .property 
that may be affected by il1e use or improvement as not to in.; 
:flict any injury beyond what is ~eces~a~-y~' · ·· 
• 
'' And the qualified rule of the oo,mm~ law in this state, 
wit4 reg:ard to surface water (in a case such as we are co·n-
~idering )., i:µiposes u_pon the lower landowner in the better~ 
ment ~nd protection of his property· the duty of exerGising 
his right~, not wantonly, unnecessarily., 'or carelessly, but" iii 
.gQoµ f~ith, anq with such care af? hot to needlessly injure the 
;upper owµ~r.n · 
Th~ lower GOµrt had instrnct~d the jury that unless there 
was a well defined ~hannel through :which the water was ac-
·c-q.stomed to flow, the defendant was not liable. Tri reversing 
the 'judgment 'for th~ defendant and renmndmg the case for .a 
new t!~l~ th~ ~~rt said.: · · · 
"'"The trial court ·erred µi bo1ding .as -a matt~r of law, tb3:t 
no ·duty rested upon the def~ndarit to supply reasonably ade-
·<iuate means of ~scape for. surface ,Yat'er under its roadbed 
.and througb its prop~rty. The question whether· or not the 
ooippany, i:µ. too oonst.rncfiou of its road and improvement' ·of 
the grounds and approaches to its station, was reason-
10l$ ably prud~nt and careful io avoid injury *to the plaintiff 
from th~ :flooding of surface water, ought to have been 
·submitted to t:q.e j~ry · und~r correct instructions.'.' · 
A similar situation was involved in Farmi:ille v. Wells. 127 
Va.' 528; 103 S~ 'E. 596, where a verdict in favor of the plain-
t'iff ~s sust~ined where the city changed the grade of a street 
.adjoini11g the plaintiff's p1·operty and as a result the surface 
water customarily flowing through and from her· property 
into and over the street was thrown back 11po11 it,'. flooding 
her garden and cellar. The opinion of the Court qu~tes -at 
length from the McGehee case and says t11at the rule there 
applied might have been ~dopted as the law of the case with-
out further comment. , · 
The next case, in chronological order, is Raleigh Court Cor-. 
pora,tion v. Fancett, 140 Va. 126; 124 S. E. 433. Here the de-
fendant had subdivided a tract of land into lots, one of which 
w~s purchased and occupied by ·plaintiff. This ·1ot fronted on 
A.rling·ton Road, which was lower than the· parallel · street on 
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the· opposite side of the Mock, Blenheim Road. Defendant de--
cided to open a new street between these two naralle-1 roads 
and constructed it. upon. the lot adjoining that owned by the 
plaintiff. 
The lot of plaintiff sloped to the· rear and the rain water· 
had customm:ily passed over tbis and the adjoining lot, upon 
which the. street' was built, to a depression some 200 feet away,. 
where it was gradually abso-rbedr When the -new stree-t was 
filled to the- required grade, it was. 4% fe·et above plaintiff'~ 
property .. · ·This fill settled opposite the: rear of plaintiff'$ 
property and was then lower than either of the streets it 
11 • connectefil, so· that water ffowed from bQth *to this de~ 
prcssio11 and was· discharged apon plaintiff's lat, so that 
water backed up on it to a ~epth of three or four feel The· 
defendant had attempted to take off the· water whieh custo-
marily flowed through this spot by installing a pipe urrder the· 
street, bnt the- pipe was placed at s1Wl1 a level that it did not 
drain off the water. 
The. Court, citing· with approval the three cases already 
reviewed, held that the plaintiff was entitled to recover for 
the damage to her property from the stoppage of the cus-
tom.a.ry flow of water and :for the flow of· surface water from 
tbe banke .. of the new street upon her property, sendii:ig the~ 
ease back, because of other errorsr for a :new trial on the 
qnestion of dam.ag·es· .. 
The most recent case on the subject is Third Hiickinghani 
Canirrtumty· v. Anderson, 178 Va. 478, 17 S. E. (2nd) 433. The 
plaintiff owned and had oce1:1pied for fifteen years, a two and 
a half acre tract below a twenty-six acre tract purchased by 
the defendants and newly developed into multi-family apart-
ments. In o·rder to handle the surface water from its streets 
and apartment buildings, the defendant installed a drainage 
svstem so that all the surface wate·r was collected in a 24,r 
pipe and discharged upon the open grom1d at lower end of 
its property, within a short dishmce of plaintiff's land. As 
a regnlt of the volume of water flowing through this pipe, the 
plaintiff's property was flooded and damag·ed. 
In upholding the verdict f o-r the plaintiff, the Court ap- · 
proves the rule as laid down in the previous cases and 
12* holds that *even though the improvements on the de-
fendant's land were reasonable and the us.e to which it 
had applied tbem was also reasonable, 
"A Iandowner·canuot collect surface· water into an artificial 
channel or volume, or precipitate it in greatly increased or 
· unnatural quantities upon_ his neig·hbors to the substantial· 
iil.iury of the latter. n 
Henry Vv·. Mason, et als., v. T. R. Lamb 
2. ON FACTS. 
9 
The notice of motion and the evidence introduced to sup-
port it, make two charges : 
1. That the defendant, in filling his lot unnecessarily and 
negligently obstructed the natural flow of surface.water which 
customarily flowed over and onto his· property, causing it 
to back up on plaintiffs' land, 
and 
2. That by filling his lot to a height a foot above the plain-
f.iffs' land and grading it down to the line where the two lots 
rneet, he poured surface water in volume upon plaintiffs' 
property and thereby caused them great damage. 
It is contended by the plaintiffs that the evidence intro-
duced at the trial was sufficient to sustain both of these 
charges; and that whether the actions of the defendant in 
filling his lot in the manner described in the testimony was 
negligent, was a question for the jury. · 
,vith respect to the first charge there is ample evidence, 
uncontradicted, that there existed a low place or ravine 
13* upon the •defendant's property. 
Parks, R., p. 65 : 
"Q. ·wm you state what was the condition of the lot to the 
south of you, which was later purchased by Mr. Lamb, at the 
time yon moved in there 1 . 
'' A. Well, including my property and also Lamb's prop-
erty, there was a very low place in the rear of the property. 
It would be more or less a basin back in there. It was a very 
low spot in there. 
"Q. How much lower was it than the Mason property? 
'' A. Well, I could not say exactly how low it was. It was 
much lower than Masou 's property, and also mine-part of 
mine. 
"Q. ·wm yon state where at that. time the water that fell 
on your property drained f 
'' A. Well, p~rt of this low place, the ravine that was there, 
was on my property as well as Lamb's. Naturally, all the 
water ran to that low spot. 
'' Q. Will you state whether or not it flowed from your 
property over to the Mason property 1 
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HA. No, sir, it did not flow on the Mason property. It went 
in this ravine. All the water from the whole area went down 
in this ravine; that is, from Granby· Street north. 
'' Can you show us where the ravine was on this platy 
''A. Approximately right in here where the letter 'D' is 
on the plat. Part of it was in my yard and came right on 
back in here. This is lower than any of the other land around 
there, and all the water ran into that spot. At times when 
there was a hard rain it looked like a small lake. 
14• ii"Q. Will you state whether or not all the water from· 
the whole area came into that! 
'' A. Yes, sir. From Granby Street, and my property, and 
Beard's, it all ran into this low spot there was filled in by 
Mr. Lamb; and covered it up." 
Mason, R., p. 78 : 
''Q. What was the condition of the Lamb property! 
'' A. T;hat was what we ref erred to as 'the swimming pool'. 
The neighbors around there, we used to kid each other about 
hiring out row boats for fishing. 
''Q. Where is that place that you are trying to describe? 
'' A. It is right here on Parks' property, and went off in 
this general direction, and it went around this way. It was 
just a depression, like, where water all gathered in there. 
'' Q. When it rained, what was the drainage from your 
property and the property of Parks and Beard after the 
buildings were constructed Y 
'' A. All of the water would drain into this pond; this low 
area back throug·h there. 
"Q. Will you state how much lower that was than the level 
area in the rear of your property! 
'' A. Well, I never went 6ut and waded through it, but it 
appeared to be anywhere from 8 to 12 or 14 inches. I don't 
think it was dry except for one or two periods during the 
summer when there wasn't water standing in it.'' 
That this was evident to Lamb is plain, because. as soon as 
he bought the property he began to fill it in. The law, as set 
out in the. cases reviewed, required him to do this with due 
care so as not to damage the property of others. Yet 
15~ the fill was made with no *attempt to install culverts 
or drainage pipe that would carry away the water whjch 
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wstomarily flowed there and was now stopped by raising the 
level of the depressed area. · 
Not only did the de'fendant disregard the natural conse-
-quences of bis actions In making this fill without caring for 
'the water that ordinarily flowed onto his land, ·but he disre-
garded tbe warnings of Mason and the latter.,s suggestion 
:as to bow the fill could be made without barm to anyone. 
Mason's testimony on this point is certainly sufficient to 
put tbe defendant on ·notice that he should u~e due care. 
Mason, R., p. 79·: 
"Q. As a result of that fill did you see Mr. Lamb? 
"A. Yes. I stopped by his office and told him that I relt 
he was going to Hood me out, and that he should protect me 
1n some manner or other, which he agreed to do by putting 
up piles of dirt to make a dike to keep the water .from rml-
ning off of .his property onto mine.'·' 
,, 
R..,p. 85:: 
'"Q. A.t the time yon originally saw Mr. Lamb, did you 
make any suggestion to him with respect to how the prop-
eerty might be drained when he first began his fill Y 
·,'A. Yes, I did. I suggested tba t be take a bulldozer and 
cut across the back of his property and mine, and grade it 
down so that it would flow over and into this other ditch on 
the east side of my property." 
The learned Judge of the Trial Court during the first trial 
of this case, and in his statement of ,the reasons for 
16• •sustaining the motion to strike, took the view that if 
any of the water flowing into the plaintiffs' building on 
July 21st came from his own or the ad~o.ining properties 
other than that of the defendant, the plamtiff was not en-
titled to recover. In so ruling he ignored the fact that the 
fill of the defendant entirely obstructed the natural flow of 
this water and resulted in it backing up on the plaintiffs, 
property until it was knee deep. Such obstruction of natural 
drainage i§! exactly what this Court has held to be actionable 
if it could have been avoided by the exercise of reasonable 
care. Whether it could have been avoided in this case was a 
question for the jury. 
Greater emphasis during the trial, perhaps, was given to 
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the flow of wErler from the fill into the pro·perties of the plafu-
tiffs and Parks, and the· consequential flow from Parks t0t 
the plaintiffs. The rea-soll' for this emphasis is that this was: 
the subject of the expert testimony of John M. Baldwin, the· 
engineer' emplqyed by plaintiffs, who was not familiar with! 
the situation before July 21, 1:947~ but wha made. an investi-
gation immediately- thereafteir. 
Mr .. ·Baldwin's testimony established the factS' that at the• 
time the. skating rink was flooded, the defendant- had raised 
his Iot to· a I~vel ·OI a: foot, or morej above these adjoining· 
prol)ertie'S ; that although some- of tne· area was graded to-· 
ward Granby .Stree-t, a substantial part of it was graded: 
down ta the lfne of the· propertfes of Parks and the plaintiffs, 
and the-water falling upon thi"s a-rea ran down into the South-· 
,vest corner of the rink lot and into the rear~ or East portion 
of Parks' lot and thence into this Southwest corner of 
17* the *rink lot. The entire mea established as draining· 
in this- way is· shown- on the Ba:ldwirr pfat, Plafntiff s ,. 
Exhibit 1, by the letters· "B'",' "C."', "D' ', "E."", "F;". 
J\fr. Parks described this condrtion accurately in hfa tes-· 
timony (R., pp. 67 and 68) : 
'' Q. Indicate here, Mr. ParkS', 9n thfs plat ·wI1ere· Hie· water 
c~me down into your property-from what area 1· 
''" A. You merirr since. 
'' Q. After tlie fill was put there-. 
·''A. It ran into· my ba:clr yard. Where it ·is washed out 
from the water running· in there, there is a gully in there 
now where the· water ha:s run off of' Lani-h's· property onto 
my lot. 
'' Q. Will yo·u state where it runs from your lot f 
"'A. There is no place for it to _run but back onto Mason's: 
property where , the ditch is, because botli sides of my prop:... 
erty have been filled up .. 
''Q .. So it runs from Lamb's property to your pro1>erty and 
from your prop~rty to Mason's. property t· 
".A. That is 1·ight .. ' ' . 
The fill on the' Lamb property was of clay, packed down by 
a: bulldozer to a hardness that permitted one to walk on it 
without oreakino· the surface. No grass gr_ew upon it and 
when the ra:in {ell, there was no aosorption, for the first drops-
of water upon clay would make· a paste almost as waterproof 
as concrete·. The result was that the entire fall oi rain on 
this area flowed either upon the Southwest corner of the 
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plaintiffs' lot, where it adjoin~ Lamb's, or upon -the South-
. eastern part of Parks' lot and then onto Mason. 
18* *Even if the natural drainage had been sufficient to 
take care of the water flowing naturally from these 
properties after the fill blocked the ... former course of these 
waters, it was utterly inadequate to take care of the inunda-
tion resulting from the pouring of all this water down from 
the fill ·upon Mason and Parks. That the natural drainage , 
had been sufficient is indicated by the testimony of· Mason 
that he had no trouble while the defendant 1eft piles of dirt· 
along the edge of the property during the early spring. That 
the water ran down in volume is established by the testimony 
of several witnesses : 
Baldwin, R., pp. 21 and 22 : 
''Q. Mr. Baldwin, at the time you made your measure-
ments, will you state whether or not the ground in the Lamb 
property gave any indication of the way the water was flow-
ing? · 
''A. It indicated rivulets. In other words, you have got 
a foot and a half in here. You can see the rivulets here 
(poin~ing to plat). In fact, you can see some today going in 
there.'' 
Shepheard, R., p. 63 : 
"Q. From your inspection of the land that morning before 
going up, will you tell the jury what you saw, if anything, on 
the Lamb property where it adjoins the Mason and Parks 
properties·? 
'' A. There were a numb.er of eroded areas where tl1ere 
had been evidently, small rivulets of water, as shown in this 
photograph.'' 
Parks, R., p. 67: 
'' A. It rari into my back yard. ·where it is washed out 
frorµ the water running in there, there is a gully in there 
now where, the water has run off of Lamb's property onto 
my lot.'' 
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19• *Mason, R., p. 88: 
'' Q. Mr. Mason, after the ram m July of 1947 did you 
immediately afterwards inspect the Lamb propertyf 
''A. Yes, sir. 
"Q. State to the jury just what you found? 
'' A. The water was running down off of Lamb's property 
into both Parks' property and our own property. The rea-
son why: you could determine that was from the rivulets that 
carried the soil away.'' 
As already pointed out, the proper drainage for the area 
Lamb was :filling had already been pointed out to him by Ma-
son, viz., a drainage to the South of his lot and plaintiffs' 
which would have caused the water to flow East until it came 
to the ditch running North and South to the East of plain-
tiffs' building, where it could have been carried to Taussig 
Boulevard and thence West under Granby Street. That the 
defendant ignored this suggestion, continued with his fill 
in complete disregard of where the water would flow and 
whether or not it would damage the adjoining property own-
ers, was ample, under the law in this state, to have submitted 
the question of his liability to the jury. 
IV. CONCLUSION. 
Your petitioners, therefore, pray that they be awarded a 
writ of error to the judgment entered against them in this 
action in the Court below; that said judgment be reviewed; 
that the Court reverse said judgment and remand the 
20• case for a new trial. If the •writ of error is granted, 
this petition will be adopted as the opening brief of 
your petitioners. Counsel presenting this petition for writ 
of error desires to.state orally the reasons for reviewing the 
decision complained of, and respectfully requests that he be 
allowed to make a statement of the case as provided for by 
the Rules of this Court. · 
In conformity with Rule 9 of this Court, it is stated that 
the plaintiffs in error are Henry W. Mason, Betty C. Mason, 
Mark A. Scott and Clara B. Scott, partners, trading as Mer-
cury Roller Rink, and the defendant in error, or party of 
record who will be interested in sustaining the judgment of 
the Court below or will be affected by a reversal thereof, is 
T. R. Lamb. 
A copy of this petition was delivered to counsel for the de-
fendant on the 25th ·day of August, 1948, and the petition has 
been filed with Honorable J. W. Eggleston, one of the Jus-
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·fices -of the Supreme Court ·of Appeals .of Virginia, at his 
(()ffices in Norfolk, Virginia. -
And your petition-er wfil ev.er pray .. 
Respectfully submitted, 
HENRY W. MASON, 
"BETTY C. MASON, 
MARK A SCOTT and 
CLARA R. SCOTT, . 
Partners, trading as Mercury Roller Rink. 
By EASTWOOD D .. HERBERT, • 
Counsel 
EASTWOOD D. HERBERT, 
1210 Bank of Commerce Building, 
Norfolk 10, Virginia. 
21 • *State of Virginia, 
City or Norf:olk, ·ss: 
I, Eastwood D. Herbert, an attorney practicing in the ·su-
preme Cmrrt of Appeals of Virginia, do certify that in my 
opinion the judgment complained of in the foregoing peti-
tion should be reviewed by the Supreme Court of Appeals 
,of Virginia. 
Given under my hand and dated this 25th day of August, 
1948. 
EASTWOOD D. HERBERT. 
~eceived Aug. 26, 1948. 
Writ of error granted. Bond $300. 
JOHN W. EGGLESTON. 
1 , Sept. 13, 1948. 
\ 
Received September 14., 194& 
M.B.W. 
\ 
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Pleas before the Circuit Cwrt of tbe City of Norfolk, at 
the Courthouse thereof,. on the 3rd day of May,. in the, year 
1948. 
Be It Rememeoered, That heretofore, to-wit: In the Cfr~ 
cuifl Court aforesaid, on the 13th day of October,. in the year 
1947, came- the plaintiffs,. Hen.ry W. :Mason, Betty C .. Masonr. 
Mark Air· Scott and Clara B. Scott, partners., trading as Mer-· 
cury Roller Rink, ahd docketed their Notice of Motion for 
judgment against the defendant~. T. ~-- Lamb,. in the. following; 
words and figures,. to-wit:. 
Virginia:: 
In tbe Circuit Court of the· City of Norfolk:. 
Henry W .. Ma:son, Betty C. •. Mason, Mark .A.. Scott and Clara: 
. · B. Scott, partners, trading. as Mercury Roller Rink,. Plain.-
ti:ff s. 
1Jr 
T. R .. Lamb, Defendant 
NOTICE OF MOTION .. 
To : T. R. :Lamb' 
861 Granby Street 
Norfolk, Virginia 
TAKE NOTICE that on tbe 8th clay of September, 1947, at: 
10 o'clock A.. M., or as· soon thereafter as the same· mt:ty be 
heard, the undersigned will move the Circuit Court of the 
City or r otfolk for a judgment against you in the 
page 2 ~ sum of $40,000.00 by reason of the following: 
That, heretofore, to-wit: on the 23rd day of August., 1944r 
the undersigned acquired by deed of bargain and sale from 
Theresa F. Hillf et al., a certain lot 'of land in Tanners Creek 
Magisterial District of Norfolk County, Virginia, fronting-
131.49 feet on the southern side of Taussig Boulevard ancl 
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extending southwardly to a d~pth of 269.69 feet along the 
western side, the said western sicle of said lot being distant 
200 feet from the eastern side of Granby Street; that shortly 
thereafter· the undersigned constructed upon said lot a skat-
ing rink which has been operated by them from January, 1945,, 
to the present time. 
That, heretofore, to-wit: on the 31st day of Aug·ust, 1946, 
you acquired from the fiame partieR, to-wit: Theresa F. Hill, 
et al., by deed of bargain and sale a certain lot fronting on 
the eastern side of Granby Street and extending back east-
wardly to the western line of the lot owned by the under-
signed, your said lot having a frontage on ,Granby Street of 
173.54 feet, the southern boundary of said lot being the right 
of way of the Virginian Railway. 
That the surface water upon the lot acquired bv both the 
undersigned and you had prior to January, 1947., over a long· 
period of years, drained down to the right of way of the Vir-
ginian Railway; tl1at after you acquired said lot, to-wit, be-
tween January and April, 1947, you filled in said lot by dump-
ing dirt thereon, which raised the level of said lot two or more 
feet; that it was your duty in making said fill to exercise care 
so as not to injure the property of others; more particularly 
· the property of the undersigned, and not to un-
page 3 ~ necessarily and carelessly obstruct the flow of sur--
face water, and not to collect said water in volume 
and pour it upon the lands of others to their injury, by utterly 
disregarding your duty in this resper.t, you obstructed Sflid 
surface water in a wanton,unneceRsary and careless manner, 
causing the said surface water to back up on the propery of 
the undersigned; that in addition thereto, you filled and 
graded your lot in such a manner that the surface water fall-
ing· thereon, which formerly · drained toward the Virg'inian 
Railway right of way and toward GrnnbJt Street, now pours 
upon the land of the undersigned; that Raid grading was done 
in deliberate disregard of yQur duty to nse your land in such 
manner as not to interfere with the rights of others; that said 
grading was wantonly and careless1:v done and t.s a result 
thereof, a great volume of water collects thereon and flows 
in volume upon the land of the undersigned. · 
That as a result of the foregoing, in May,, 1947, the surface 
water flowed into the building- constructed by the undersigned 
upon said lot and again on July 21, 1947, the water flowed into 
the undersigned's building by reason of which the floor of 
said building has been seriously damaged and it will be neces-
sary to completely remove the entire floor and replace the 
same; that in order to accomplieh this the business of the 
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undersigned will have to be suspended for a period of eight 
or ten weeks, by reason of all which the undersigned have 
been grievously and seriously damaged and demand of you 
damages in the sum of $40,000.00 . 
. Dated at Norfolk, Virginia, this 7th day of August, 1947. 
page 4 ~ HENRY W. MASON, 
BETTY C. MASON, 
MARK A. SCOTT and 
CLARA B. SCOTT, 
partners trading as Mercury Rol-
ler Rink 
By (s) EASTWOOD D. HERBERT 
Counsel 
And on the same day, to-wit: In the Circuit Court afore-
said, on the 13th day of October, in the year, 1947: 
Upon the motion of the plaintiffs, by counsel, it is ordered 
that this notice of motion be docketed. And thereupon came 
as well the plaintiffs as the defendant, by counsel, and said 
defendant filed herein his motion to dismiss said plaintiff's 
notice of motion ; and thereupon on the motion of ~aid de-
fendant it is ordered that said plaintiffs file herein the Bill 
of the Particulars of their claim ; and the further hearing is 
continued. 
'!'he following is the Motion to Dismiss filed by the fore-
going order : 
Now comes the defendant., T. R. Lamb, and moves the Court 
to dismiss the Notice of Motion he1·etofore filed in this Court 
against him by Henry W. Mason, Betty C. :Mason, Mark A. 
Scott and Clara B. Scott, partuers, trading as Mercury Roller 
Rink, upon the ground that no certificate has been 
page 5 }- filed by the plaintiffs or any of them as required 
by Section 4722, Sub-section (1) of the Code of Vir-
ginia, as amended, and no certificate wa.s on record as of the 
date of the docketing of this suit indicating the existence of 
said partnership, or in the use of said :fictitious name by said 
partnership, or otherwise complying with the said law, and 
by the terms of said Statute, this case cannot therefore be 
maintained. 
T. R. LAMB 
By (s) LOUIS LEE GUY 
· His Attorney 
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And -on another day, to-wit: In the Circuit Court afore-
said, on the 10th day of November., in the year 1947: 
This day came again tbe pa'rties, by counsel, and thereupon 
~aid plaintiffs filed their Answer to said defel!dant 's -Motion 
to Dismiss heretofore filed her~in; and thereupon said Mo-
tion to Dismiss having been fully heard and maturely consid':' 
cered by the Court is overruled, to which action of the Court 
said aefendant, by counsel., duly excepted; and the further 
liearing is continued. 
The following is the Answer filed by the fore going ·order: 
page 6} In answer to the motion of the defendant to dis-
miss the notice of motion for judgment heretofore 
:filed in this case, the plaintiffs in answer thereto say~ 
1. That the names of the plaintiffs, as set forth in t~ no-
tice of motion in this case, and the name of said partnt!rshlp, 
are fully set f ortb i.n the deed by which the J)lainti:ff s ~cqnlred 
-title to the real estat:e descrihed therein, wbicb deed is duly 
recorded in the Cl~rk 's Office o:f the Circuit Court oi Norfolk 
Cunrrty in Tued Book 830, Page 26; ·and that by reason there-
of tbe names of the partners and the Ettyle of the partnership 
were a matter of public record when Aaid suit was instituted. 
'2 .. That subsequent to the filing of the motion of the de-
fendant the plaintiffs did record in the Clerk's Office of the 
Oircuit Con rt of the County of Norfolk, where their place of 
business is located, the certificate required by Section 4722 
of the Code of Yirginia and as evidence thereof attach hereto 
receipt of said Clerk showing the filing thereof; that by rea-
son of said filing the plaintiffs aver that they have the right 
under the terms of Section 4722 to maintain this action .. 
Wherefore, the plaintiffs pray that the motion of the de-
fendant entered herein be denied. 
HENRY W. MASON, ET A.LS., 
By (s) EA...~OOD D .. HERBERT 
Counsel 
page 7} .And on another day, to-wit: In the Circuit Court 
aforesaid, on the 13th day of February, in the year 
1948: 
This day came again the defendant, by counsel, and with 
leave of Court filed herein his Counter-Claim; and the furtber 
hearing is continued. 
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The following is the . Counter-Claim filed by leave of tlie 
foregoing order:. . . 
N 0-w CQ.mes T. R .. Lmnh a:nd says that "he does not owe thes~ 
plaintiffs $40,000.00,. or any other sum., as alleged in the NO,:-· 
tice of Motion-in this case, but that on the contrary~ they, the• 
said Henry W .. Mason, Betty C .. Mason, Mark A.. Scott, and 
Cl~ra B. Scott, individually, and as partners,. trading as Mer-· 
fUry Roller Rink are indebt(ad to this defendant., T. R. I:.iamb,. 
m the sum of $5,000.00 by reason of the same a.cts, facts, and 
matter out of. which the plaintiffs claim is alleged to have: 
arisen, and for the particula::rs thereof,. allege as follows: 
. First: That between A.ugust 1,. 1944., and .September 1,. 
1946, the said Henry W. Mason,. Betty C .. Mason, Mark .A., 
Scott, and Clara B. Sc.ott,, partners. trading as Mercury Roller· 
Rink, hereinafter ca:lled Roller Rink, acquired from Theresa 
F .. Hill, et al.-, by deedr lease,. and option. a parcel of land front--
ing approximately 281..49 feet on the S.outhern side of Taussig, 
Boulevard, in Nodolk County, Virginia, and the said '11. R.. 
LE1;mh acquired from the same source by deed an--
page 8 ~ other parcel, in said county, fronting 173.54 feet on 
. the East side of Granby Street, that both parcels. 
hav:e a common boundary; that both parcels are a part of a. 
larg·~r tra:ct of approximately 13 ncreB bounded on the North 
by Taussig Boulevard, on the East by Se.wells Point Roadr 
on the Sonth 'by the, Virginian Railway right of way, and on. 
the. West by Granby Street and the boundary o;f the City of 
Norfolk;: that the· 'level of said. tract of land was !ewer than. 
that 0£ the surronnding roads, and f 01· n1ore· t'ban 20 years: 
prior to the· matters in issue the only drainage· has been by 
ditch and eulvert along the N orthe.rn boundary of ~aid tract,. 
in a -westerly direction, along the Southern line of Taussig· 
Boulevard to Granby Street, and thence by ditch and culvert 
to·the sea; · 
Second: That £"or more than 20 years prior to tiie matters: 
in issue the central southern portion of this" fracf has been 
drained of surface waters of that area by means of a deep 
and clearly discernible ditch running appToximatcly North 
and S0:utl11 from near the Virginian Railroad right of way 
northward across a portion of the Roller Rink parc~l to the-
aforesaid drainage ditch into w11ich it emptied and was thence 
dissipated. 
Third: That since the acquisition of f;aid parcel by said 
Roller Rink, they have, for purposes of their own, filled in or 
caused or allowed a section of said North-South ditch to be 
' . 
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filled in without providing for the continued drainage of sur-
f ace waters in adequate quantity; that said North-South ditch 
had for more than 20 years drained the surface waters from 
a portion of the parcel of T. R. Lamb as well as other parcels 
.in that area and there existed in favor of the T. R. 
page 9 ~ Lamb parcel a right or easement of drainage 0'7er; 
· across, through ancl means of said ancient ditch and 
channel for surface waters; that as a resi1lt of filling said 
ditch the surface waters falling on the land of T. R. Lamb 
and adjacent parcels; 
Fourth: That as a result of the filling of the said ditch 
as aforesaid, which is alleged to have been done and performed 
and permitted to be done in a negligent, wanton, and unneces-
sarily harmful manner, the surface waters from the parcel of 
T. R. Lamb were obstructed and could no longer drain off and 
were caused tQ stand in a pool and as a direct result T. R. 
Lamb has been caused of necessity therefrom to expend large 
sums of money to fill and grade his said parcel so it cau now 
drain into Granby Street; that some fill would have been 
necessary in any event, but beca11~e of the matters alleged it 
became necessary to add extra fill and grading, the cost of 
which is alleged at $5,000.00. 
Wherefore, judg'ment will be asked against you as afore-
said. 
T. R. LAMB., 
By (s) LOUIS LEE GUY 
His Attorney 
.And on another day, to-wit: In the Circuit Court afore-
said, on the 16th day of February, in the year 1.~48: 
page 10 ~ This day came again' the parties, by counsel, and 
upon agreement of all parties thereupon came a 
jury of six (6), to-wit: Joel H. Berry, Jas; R. Coats, D. L. 
Howell, R. M. Gallalee, Geo. W. Prire, Jr., and D. J. Mc-
Farland, who were sworn to well and truly try the issue 
joined, and having fully heard the eYiclence, and the hour of 
adjournment having been reached, ,vere adjourned until. to-
morrow morning, the 17th day of Fehruary, in the year, 1948, 
at 10 :00 o'clock A. M. for the further consideration of this 
case. 
And on another day, to-wit: In the Circuit Court afore-
said, on the 17th day of February, in the year 1948: 
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This day came again the parties, by counsel, and thereupon 
came the jury sworn herein on yesterday, and having fully 
heard the argument of counsel retired to their chamber to 
consider of their verdict, and after some time returned into 
Court and stated that they were unable to agree upon aver-
dict. And thereupon D. J. McFarland, one of the jurors 
aforesaid, was withdrawn, and .the rest of the jurors from 
rendering their verdict were discharged from the further con-
sidering of this case; and the further hearing is continued. 
And on another day, to-wit: In the Circuit Court afore-
said, on the day and year first hereiuabove written, 
page 11 ~ viz., ~m the 3rd day of May, in the year 1948. 
This day came again the parties1 by counsel, and thereupon 
came a jury, to-wit: S. M. Parker, F. H. Car.roll, T. Hume, 
A. G. Hofheimer., P. 0. Hirschbiel, J. C. Ransone and ,J. H. 
Craig, who were sworn to well and truly try the issue joined, 
and having fully heard said plaintiff's evidence, upon the 
motion of said defendant, by counsel, it is ordered that said 
plaintiff's evidence be stricken out. ... t\.nd thereupon the jury 
returned its verdict in the following words, to-wit: ''We the 
jury find for the Defendant''. Whereupon it is considered 
by the Court that said plaintiffs take nothing by their suit 
herein and that said defendant g-o hence without day and 
recover against said plaintiffs his costs about his defense in 
this behalf expended, to all of which said plaintiffs' by coun-
sel, duly excepted. 
The following is the Bill of Exceptions in the .above styled 
case: 
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In the Circuit Court of the City of Norfolk. 
Henry W. Mason; Betty C. Mason, Mark A. Scott and Clara 
B. Sc~tt, partners, trading as Mercury Roller Rink 
. v. 
T.R.Lamb 
NOTICE OF APPEAL. 
To: :Mr. Louis LeP Guy, Attorney for T. R. Lamb: 
PLEASE TAKE NOTICE, That on the 1st day of July, 
1948, the undersigned will present to the Honorable Clyde H. 
Heney W.. Mason, •et ·als., v. "T. R. Lamb 23 
.Jacob, Judge of the Circuit Court of the City of Norfolk, 
Virginia, at the court house of said city, the stenographic 
x.eport of the testimony .and other proceedings of the trial 
·of the .above-entitled case for certification by said Judge, 
:and will, .on the same date, make .application .to the Clerk of 
.said court for .a transcript of the record in said case, for 
th~ purpose of pr.esenting same to the .Supreme Court of 
Appeals of Virginia with a petition for a· ·writ of error and 
.supersedeas to the final .judgment G>f the trial court in said 
,case. 
HE:NRY '1V .. :MASON., ET AL., 
By EASTWOOD D. HERBERT, 
Attorney 
Legal servlce of the. above notice .. is hereby accepted this 
:28th day of J" une., 1948.. · 
page 13 } Virginia, 
LOUIS LEE GUY, 
Attorney for T .. .R. Lamh 
In the Circuit Court of the City of N orioTk .. 
Henry W. Mason, ~tty C. Mason, Mark A. Scott and Clara 
B. 'Scott, partners, ~ading as Mercury Roller Rink 
v. 
T. R. Lamb 
TRANSCRIPT OF TESTIMONY. 
Stenographic transcript· of the testimony introduced and . 
proceedings had upon the trial of tbe above-entitled case, in 
said court, on the 3rd day of May, 1948, before th~ Hon.or .. 
able Clyde H. Jacob, Judge of said court, and a jury .. 
Appearances: Mr. Eastwood D. Herbert., Attorney for the 
plaintiffs. 
Mr. Louis Lee Guy,, attorney for the defendant. 
Phlegar & Phlegar 
Shorthand Reporters 
Norfolk, Virginia 
24 Supreme tJ'ourt o:6 Appeals: ·of' Thginiai 
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May 311 1948. 
A j:ury was impaneled· and sworrr;; tlie witnesse.s were. s.worn;; 
opening statements we~e made by counsel;. and the f ollo.wing: 
evidence was intr.oduced. :. · 
JOHN J\f. BALDvVIN,. 
called a:s a witness on behalf of the plaintiff s71 having oeen 
:first duly sworn,. testified a:s follows.:. 
Examined by Mr. Herbert:-
Q'. State your name, pleaser· 
A. John M. Baldwin. 
Q. And your occupation, M:r. Ba'1.dwim1.' 
A. Civil Engineer. 
Q. You are a licensed engineer °l 
A. Yes,. sir .. 
Q .. How long I.tave you been practicing eng'in.eerin:g: fa: the 
State of Virginia Y 
A. Forty years, practically. 
Q .. Did you make a survey of the property south of Taussig 
Boulevard and east of Granby Street. with Fespect to the ele-
vations there f 
.A .. Yes,. sir .. 
Q. Will you state when that wa:s made.f 
A. This was made in July in '4 7. 
Q.· July, 19471 
page 15 ~ A. Yes, sir. . . 
Q. You ,have' the· plat theTe· that ygu made as re 
1·esult of that investigation! 
.A. Yes, eir:.. 
Mr. Guy: May I see it, Mr. Herbertt 
:Mr. Herbert: Yes. 
(The plat was shown to Mr~ Guy.} 
By Mr. Guy: . 
Q. Mr. Baldwin, wI1e11 .were these elevations taken°! 
A .. All in J1tly, except some were taken a few days ago· 
· Mr. Gny ~ If Your Honor please, I object to it.. This is not 
the same plat as origina:lly used. Information has been added 
to it, which information was: obtained, I take it, in March or 
April of this year .. 
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A. About three days ago-last w:eek. 
Mr. Guy: Unless there is evidence to show the condition 
existing today is the same as the condition existing in July, I 
object. 
The Court: The fact that the plat was before introduced 
in evidence has no bearing on it. I take it that Mr. Herbert 
will qualify the witµess to show that the conditions are the 
same, or in what respect they differ. 
Mr. Herbert: That is right. 
page 16 ~ The Court : The Court will instruct the jury to 
. disregard it if the witness fails to disclose that 
testimony by his answers. 
Mr. Guy: All right, sir. 
By Mr. Herbert: 
Q. Will you explain to the jury, Mr. Baldwin, just what 
system was used in making the elevation figures you have 
here? 
A. At the bottom of this catch-basin shown on here, right in 
front of Mason's property, there is an assumed elevation of 
100. 
Q. That catch-basin is in Taussig Boulevard f 
A. Yes. Now, all of these other elevations refer to that 
elevation of 100. For instance, if it is 1.03, it would be 3 feet 
higher than the bottom of that catch-basin. 
Q. Mr. Baldwin, will you state from your observation what 
the elevation of the Mason building is Y 
A. The :finished floor level was 103-78. Tbat is 3. 78 higher 
than the bottom of the catch-basin. 
Q. What is the elevation of the southwest corner of the. 
Mason· property Y 
A. At that point it is 102.8, right on the property line. , 
Q. As you come north towards Taussig Boulevard, what 
other figures have yon there! . . 
page 17 ~ A. I have 103.1, 103.1, 103.0, 103.3, and 103.0. 
Q. WilLyou state what elevations you found on. 
the property owned by Mr. Lamb, west and southwest of the 
Mason property Y 
A. This line here was 102.8.-
Mr. Guy: Will you put a~ ~'A"- there Y 
(Witness does as requested.) 
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By Mr. Herbert: 
Q. That first .elevation you gave is on the property lineT 
A. That is right. Then going east-west, rather'-
Q. Through Mr. Lamb's propertyY 
A. 102.8, 104.2, 104.2, 1.03.9, 103.9, and 103.6 over to the 
other property line. They are spaced about 50 feet apart, 
except the first. Those elevations were taken every 50 feet. 
There is, another elevation 50 feet north of that. 
By Mr. Guy: 
Q. That is 50 feet south T · 
A. Yes. Excuse me. Yon have right on the property line 
103.0, and 104.6 about 10 feet away, 104.7, 104.5, 104.3, 104.3 
and 103.9. 
By Mr. Herbert: 
Q. Do you have another section through there T 
A. 103.3, 105.0, 104.9, 104.0, 104.7, 104.3, 104.4, and 104.2. 
There is one more section: 102.8~ 104. 7, 104.5, 
page 18 ~ 104.5, 104.4, 104.5, and 105.0. 
Q. Will you state, Mr. Baldwin, what was the 
character of the soil on the Lamb property at the time you 
took these 1 . 
A. It was fill soil. I would s_ay clay and some sand. 
Q. In which direction did the Lamb property drain at the 
time you made these elevations Y 
A. Well, from this point we have in here, 103, 104.6, 104.7, 
about half of that property was draining down in here and 
into this property around through there. 
Q. Indicating it was running d_own into the southern and 
. western part· of the Mason property and in through the east-
. ern part of Parks' property? 
A. Yes, sir. 
Q. Will you state what is the character of the eastern part 
of the Parks' property! 
A. Well, that hasn't been filled. There was grass there ; 
just more or less rough, grass property. 
Q. Will you state what the condition is on the east of 
Mason's property Y 
A. We have elevations from the curb going up the prop-
erty line south as follows: 103.3, 103.~, 103.0, 103.0, 103.5, 
1.03.2, and 103.0. . .: 
Q. That is the eastern lme of his property and close to the 
·building1 
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A. Yes, sir. This is the building ·shown here; 
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Q. Will you state what it is further overt 
A. At the property lin.e it is 102.7, 102.6, 102.5, 102.6, 102.9, 
103.2, and 10'3.0. 
Q. You bave ,marked on your plat, close to th~ last read-
ings; "8-inch concrete pipe". Will you state what that isY 
A.. There is an open ditch up to this point. Then they 
placed tbe concrete pipe in there to bring this water down 
into this pipe going along the south side o:f the road .. 
Q. What is tbere along Taussig Boulevard f 
A. A concrete pipe flowing westwardly .. 
Q. Do yon know the size of' tbat f 
A. 18 inches. 
Q. An. 18-inch pipe T wm you state whether or not water 
from Taussig "Boulevard would run back ln any su"bstalitial 
volume towards the rear of the Mason property t 
A.· Well, your curb is 10'3.4. 
Q. Suppose the curb is knocked out for driveway ])Urpose Y 
A. We haw here 103 .. 4. Some of that water would go back 
up here and would come along ·here. Some or it would go 
back until it got in that ditch, but not a great deal. It \s so 
nearly level through there. }.,or instance, you have got a 
place "here which is 100.8. That is the ditch. You 
page 20} have you an open ditch along there extending fr.om 
that pipe, which is down to 100.8. The water · 
should go in this ditch and down the pipe rather than over 
. this curb and down that way. Right in here is higher than 
the top of the curb there. 
Q. Will you state whethe11 or not the water from the open 
ditch, or in the area where the open ditch joins the concrete 
pipe, would flow over towards ihe l\fason building and west· 
ward? 
A.. Well, it is practically level from here to Mason's prop-
erty. That ditch is 101.3. I would say the water would spread 
more than anything else. This is higher than this point over 
here. That is practically Jevel space. But, if yon come down 
here, you get 102.6. It has a tendency to go down here, to 
this open ditch in here. There might be puddles around in 
there. 
Q. Mr. Baldwin, I will ask you what measurements you 
took within the last week! 
A. We took some elevations over here on the property of 
the Standard Oil Compa~y~ 
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Q· •. ·Will you state'. 'l\1he-ther or· not that iS' concrete·t 
A. Yes, sir. We indfoated the line of' conc:rete liere~ 
Q .. Will you staie. whether or not there1 has· been any chan~ 
in that from: Juiy, "47~ to the· pTesent timef. 
A. I could not say exactly as to that. I could: 
page 21 ~ not say because: we. did not take. any over tliere, ill! 
July.. ' . 
By. tlie Court: 
Q.. Mr: Baldwfn, as to the readfags you put on the· Stan:-
dard Oil property, do they have a-ny bearing on the: drainag~ 
of the Masoo property f · 
A. They have graded tlieir :property. 
Q. Would those readings have any bearfag f 
A .. No, sir. . 
Q. Would they have any bearing on. the Mason property r 
A. No·, sir .. 
Mr .. Herbert.: · Th&e is one- point, ff Your Horror pleaser 
which fs to show t1iat water from this, property does not d·raiir 
in that direction. . 
The Court: He said, however,. that he· could not sey w1iether 
conditions in July were the same as they are now. 
Mr. He roe rt: If Y 0t1r Honor please, I would like to show 
that they are.. 
. The Court: You cannot by him. The jury will disregard 
anything he said about the readings and elevations of thiS'-
Standard Oil. property at this· time~ 
By Mr .. Herbert:: . 
. Q. Mr. Baldwin, at the time you made your· mea:surem:ents·,.. 
will you state ·whether or not the ground in tlie Lamb property 
gave any indication of tne wzy the water was flow-
page 22 ~ ing! . 
A. It indicated rivulets·. In other words, you 
have got a foot and a half rise in here .. You can see the rivu-
lets here (pointing to plat). In fact,. you can s·ee some today 
going in there. · · 
CROSS EXAl\ilNATION~ 
By Mr. Guy:· 
Q. Mr. Baldwin,. you indicated a moment ago tliat a por:... 
tion of the Lamb property, in your opinion, was draining 
·eastwardly at the time you made tnfa surveyf 
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A. Yes .. 
Q. And that was in Julyf 
· .A. Yes, sir. , 
Q. I call your attention, on the Lamb property, to the ele-
vation of 104.5, where I am going to put the Figure 1 in a 
circle for identification, and then another one west of that, 
104.3·where I am going to put a "2" in a circle. Wouldn't 
the, water drain from this No. 1 westward toward No·. -2 Y 
A. It would drain north. 
Q. It would drain north 1 · 
A. Yes, sir. · . 
Q. But from 104.7, where I am going to put a "3'' in a 
circle, it would not drain westward, would it? 
A. It would drain north. 
page 23 ~ Q. You mean that the water falling on the lan<t, 
to the north of the point I have marked ''3'' would' 
drain to the north Y 
.A. Yes, sir. 
Q. But you don't mean that the water would come from 
south of that No. 3 up this way, over top of the 104.7, do you? 
A. Well, no. For instance, here is 104. 7 and 104.8-
By a Juror : 
Q. That is 104.3, isn't it? _ 
A. That is right. Part of that water would go this way 
and part that way. 
By Mr .. Guy: 
Q. You were ref erring to an area where I am going to 
put a "B" in a circle. You say that part of that water would 
-'go north and part southwest ; is that correct? 
A. That is right. 
Q. Then, as a matter of fact, isn't the portion of Lamb's 
property which, according to your survey, is now tending to 
drain towards Mason's just a small area Y 
A. Well, you take this property- . 
Q. Wait a second, sir. You can add anything regarding 
water coming from Mr. Parks'. But, as to water coming 
from Mr. Lamb's directly to Mr. Mason's, will you take a 
pencil and outline just what portion of the Lamb 
page 24 ~ property will drain onto Mason's? 
· A. Something like we have got it here (indi-
cating on plat). 
. Q. I am going to put a '' C" in a circle at one end of that 
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line and a· "D" at the other end. It is the part of Lamb's 
property north of the line running from '' C'' through '' B'' 
to "D" that you say, in your opinion, now drains towards 
Mason's! 
·A. There at the time it showed very distinct rivulets go-
ing in here, and in here, and in here (indicating). 
Q. Were there many of those rivulets, or just one or·two! 
A. Well, there were a few of them. I did not count them. 
Q. As many as five or six Y 
A. Yes, I would say so. 
Q. Would you say more than that, sir? 
A. I did not count them. You could see water going down 
in that lot and this lot. 
Q. That is, five or six rivulets in the space between '' C'' 
and "D", approximately? · 
A. I don't know how many. It just plainly indicated the 
source of water going into that property. 
Q. And that space from "C" to "D'' is a space of from 
175 to 200 feet on your map, is it not! 
page 25} A. Something like that. Water would come 
around this way and around through here. It is 
awful hard to say exactly the division of that water on there. 
Q.· Did you also observe, Mr. Baldwin, that there were 
piles of dirt right along this line where it is marked '' 8-inch 
concrete pipe", to the eastern side of Mason's property! 
A. I did not notice that. 
Q. Did you or not notice that on your curb line, just about 
where you have the :figure 103.43-and I will put a "X" in 
a circle by ·that-that the curbstone had been broken out of 
Taussig Boulevard Y 
A. No, I did not show that. 
Q. I know you did not show it. I say, did you notice itt 
A. No, sir. , 
Q. Then what you testified to a moment ago about any 
water that might run should get into this ditch over here was 
merely supposition, because of the elevations of the land and 
not from observation 7 
A. Yes, it was from observation. Some of this water will 
go back in here and stand. I have never seen any water ex-
cept puddles. 
· Q. I misunderstood you. I . understood you to say the 
gutter was not broken outf 
A. I did not. 
page 26 ~ Q. Mr. Baldwin, I hand you a picture which will 
· _ be identified as taken on Taussig Boulevard look-
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ing south along the side, and ask you if that doesn't show 
the curbstone broken out? 
A. There is a drive-in there. That curb would be lowered 
to go into that drive. 
Q. I ask you if that doesn't show rivulets running from 
that point, showing that the water coming from Taussig 
Boulevard comes down through this property, along the prop-
erty under which is the 8-inch concrete pipe. Doesn't that 
also show that 7 
A. It shows water, but it would not necessarily show which 
way that water came from. You have got a ditch here. 
Q. As to which way the water came from, you have an 
-elevation of 102.6 as your first elevation-no; 102. 7 as 
your first elevation inside the Mason property, and for the 
top of the curb 103 .. 52 Y 
A. At the bottom of the curb .. 
Q. If there is no gutter there to start with, any water on 
Taussig Boulevard would flow into that, wouldn..,t iU 
A. You have an open ditch there. 
Q. Is there any indication on this picture that tbat water 
goes around to that ditch! 
A. I would say it was going into that ditch from 
page 27} that picture. You can't tell from the picture, but, 
you have got an open ditch here that is 100.8 all 
along there. That water should not go across this ditch and 
down there. It ought to go into that ditch. 
Q. It would not have to cross that ditch, would it7 You 
don't see the ditch running across there! 
A. No. There is a ditch right over here, though. 
Q. From an engineering standpoint, Mr. Baldwin, isn't it 
possible, when you want a driveway there, to put in a slop-
ing curbstone instead of having just a right angle curbstone Y 
You would put a sloping one there so the water won't run 
down, and yet an automobile will run over iU 
A. Where you have a driveway, you just simply lower it. 
Q. You simply lower it 7 
A. Yes. 
Q. When you do lower it don't you slope it up so as to get 
· the same height, so the water will come by it7 
A. No. It is lowered right at the edge of the pavement. 
Q. So that all the water on the street can drain in Y 
A. That, or down this way. It is generally taken care of 
one way or the other. 
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. · Q: It is· generally taken. care of one way or the 
page 28 } otherY 
· .A. Yes~ 
Q. A driveway usua:Ily come·s up to- c:Foss a sidewalk, or 
something. of th~ kind, to get that elevation back, doesn't it r 
A. Not necessarily. ·That depends entirely on t1ie naturat 
ground. As a ruler you do raise it .. 
Q.. Mr .. Baldwin, can you testify as to the capacity of an 
8-inch pipe to carry off waterY 
A. Not unless I knew the grade and everything else about 
it. ' 
Q. Mr. Baldwin, you show here on the edge of the 18-inch 
pipe an. invert elevation of 101.09. That is the elevation 
of the bottom of that 18-inch pipe, isn't it? 
A. The bottom of the inside of the pipe-the flow line. 
Q. You have a figure here of 101.3. That is the invert ele-
vation of the southern end of the 8-inch pipe, isn't itY 
A. Yes .. 
Q. So that would be 101.09, or, .21 of a foot; is that cor-
rect? . 
A. That is right .. 
Q. And, .25 would be 3 inches. That is less than 3 inches 
difference t 
A. That is right. 
page 29"} Q. How long is that.8-inch pipef' 
A. It is around 500 and some feet. 
Q. And that is a 3-inch fall! 
A. No. Wait a minute. I have got the wrong scale .. 
Q. It is about 200 and some feet, .isn't it.Y 
A .. Yes .. 
Q. Your scale is-
A. -20 feet to an inch. It is about 300 feet. 
Q. And that is a fall then of about 1 inch to-100 feet!' 
A. Yes, sir; · 
Mr. Guy: I ·offer the picture in .evidence. and ask that it 
be identified as ''Defendant's Exhibit No. 1 ". 
The Comt: Do you all agree that that might be put in 
without having the photographer here f 
Mr .. Herbe:rt: No, sir. 
The Court : All testimony pertaining to the photograph 
is subject to be stricken out1 unless it is properly identified. Mr. Guy: I offer it now for identification onlyt subject to 
i!s b~ing admitted as an exhibit when I can properly iden-
tify 1t. . 
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· The Court: YOU off er it for identification by whom 7 
Mr. Guy: By the reporter, sir, in order that it may be 
identified as the one Mr. Baldwin used in his tes-
page 30 ~ timony. 
The Court: Maybe Mr. Baldwin can identify it 
as being an accurate decription of the scene. · 
By Mr. Guy: 
Q. Can.you tell the Court and jury, Mr. Baldwin, whether 
or not that is an accurate picture of that portion of the prop- · 
erty east of the skating rink Y 
.A. Yes, sir, I would say it is. 
(The picture was received and marked "DefE!ndant's Ex-
hibit No. 1".) 
RE-DIRECT .EXAMINATION. 
Bv. Mr. Herbert: 
·Q. "What is the elevation of the bottom of this ditch that 
goe.s down there, 1\fr. Baldwin T 
A. 101.3. 
Q .. That is where the ditch and pipe meet? 
A. Yes, sir. 
Q. And the elevation is the same 7 
A. Yes, sir. 
Q. You indicated in reply to one of Mr. Guy's questions 
that in addition to the water that would flow from the area 
shown by the initials "0", and "B", and "D", that there 
was other area where the water would flow, by 
.page 31 ~ reason of these elevations and fill, from the Lamb 
property onto the eastern part of the Parks prop-
erty and onto the Ma·son property. Will you indicate by a 
line what area would be covered by that drainage? 
:M:r. Guy: If Your Honor please, I object- to the question. 
on the ground that there is ·nothing in the pleadings in this 
case by which Lamb has been sued for water that came onto 
Mason's from the property of Parks. The pleadings in this 
case ref er only to water coming from Lamb's property onto 
Mason's. There is an attempt now to prove that Parks' 
property is draining onto Mason's, and charg·ing it to Lamb. 
Mr. Herbert: The question, Your Honor, is what flows 
from Lamb's property over the edge of the Parks property 
onto this property. The water I am seeking to identify is 
coming from Lamb's property. 
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The Court : . You will have to rephrase your question. , Ask 
him whether the water ·that comes from the Parks property 
originates on Lamb's property. 
By Mr. Herbert: . 
Q. Will you state whether or not water flowing east on 
the . property of Parks originate on tlie Parks property or 
the Lamb property Y 
Mr. Guy:. If Your Honor please, I object. 
The Court: The objection is overruled. 
page 32 ~ Mr. Guy: I object and except to the question 
and answer, on the ground that there is nothing 
in the pleadings containing an allegation that we are sued 
for water coming from Parks. 
By Mr. Herbert: 
Q. Did you answer the question Y 
A. No. This water would come this way, and some down 
here. 
Q. Will you draw a line to indicate on what part of the 
property of Lamb the water would fl.ow across the Parks 
propertY.Y · 
A. It would be something like this in here, as near as you 
could get at it. • · 
Q. Indicate that by the initials "E'' and "F". 
A. (Does as requested.) · 
RE-CROSS EXAMINATION. 
By Mr. Guy: . 
Q. Mr. Baldwin, isn't it a fact that Parks' roof drains from 
downspouts on the rear o·f his property T 
A. I expect it does. I did not notice it. 
Q. Isn't it a fact that there is a slope in the alley between· 
the property of Parks and Beard which slopes eastward, so 
that the water falling between there drains back on Parks' 
property! 
page 33 ~ A. I have only got elevations shown.on this map 
· from here to .the pack of the building, which shows 
for all practical purposes level land, with an inch or .two un-
level in there. 
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Q. Can you distinguish and tell this Court and jurv how 
much of the water that you say flows from Parks to Mason 
·comes from Parks, Beard, Standard Oil, and the N orf.olk 
Monument Company, as distinguished from Lamb f . 
A. Well, no. There would be no exact way to do it. This 
is much higher property, -so most of this ·water would come 
down through here, more than from these properties. 
Q. Isn't it a question oi area rather than of lieighU . 
A. No. Height is more important than area through there. 
Q. That would be as to speed of fl.ow, but no more -water 
is going to fall on it because it is higher? · It would be the 
same amount of rain T 
A. It would come quicker. The faster it comes, the more 
there is. 
Q. Do you have the elevations here for the Norfolk Monu-
ment Company to lmow whether that is higher or lower th·an 
Lambf · 
A. No, I haven't. I have it along this line. They have a 
driveway in here. From appearance, that dri-veway looks 
like it is Bowing north. It is sloped practically 
page 34} that way.. . · 
Q. Yon mean· on the concrete! 
A. Yes, sir. 
Q .. Do yon have levations here on the Beard property! 
A. No, sir .. 
Q. So, as a matter of fact Mr. Baldwin, you don't know 
how much of the Norfolk Monument Company drains this 
way-that is, aeross Beard to Parks and onto Mason t You 
don't know that? 
A. I haven't taken the elevations, ·but their driveway 
slopes north, I would say. · . 
Q. But how much of the Norfolk Monument Company 12rop-
€rty is drained by that driveway! Do you know that, sirf 
A. No, sir. 
Q. Just a minute. I will give you a plat. . 
A. There have been improvements lately over what it was 
when I first went down there. I showed these elevations, bttt 
right in here there have been improvments. 
Q. So, 1\fr. Baldwin, you don't lmow what the situation was 
in July with regard to these! 
A. Not down in here, except those that I show. They were 
taken in July. 
Q. That is, one elevation in the middle o:f Parks, and one 
about halfway along the northern side of the building of 
Beard! 
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A .. Th~t is. :right .. 
page- 35 f Q. And one along the middl~· of the western 
:.. property line of Mason's t 
A. That is right. : 
By :Mr .. Herbert: .. . 
Q. And one at the mterseefion of the1 S'tmrdard OH Com-
pany's line and· the Norfolk Monumen.t Company's: line:Y. 
A. (No answer .. } 
By Mr, Guy:. 
Q .. That was also. taken back in July f 
A. Yes, sir, as I remember it. 
Q. I show you a plat,. which will late:r be identified as pre-
pared by Frank D. Tarrall, Jr. & Associates. This property,, 
where I am going to put. the lette.r '' A,'' is _the Monument 
Works as shown on your plat, is it not--tbe. same relative: 
place! 
A. Yes, sir .. 
Q .. Now, assnining these elevations. to be: correct,. which will 
be· later identified, I ask you -to read the elevations. This is: 
upside down for you, Mr. Baldwin. Tnrn it. around. 
A. I will say these relative· elevations and mine were taken 
from the same bench marks. 
Q .. Used by Mr~ Tarran and by you t 
A. And oy me . 
. Q. I h1vite your attention to the. eleva:.tion at th~ 
page 36. ~ southwestern edge of the ~oncrete drive of the-
Monument Works1 which is l.03.58. The next one-
. is, in a southerly direction, 103.4, 102.8, and 102..2. I ask you 
if. it isn't true that the real portion of this property would 
drain southward across Beard and Parks i 
A. Along this building here he has got 103.3,. 103.26, a.IJ.d 
103 .. 24. That is hig·her than these points~ , 
Q. But over here on the corner of Beard's property,. Bea-rd's: 
building is 103.5. The corner of Parkf7 is 103.49, and another-
corner is 103 .. 63, and the concrete is 103.7. There is no- place! 
for the water draining southward from the Monument Works 
to get out to the north, is there y· 
A. It would come down here: I wou!d say, mostly, and go 
down that "line. 
Q .. Would you draw a line on there indicating where you 
think it would got 
A. All of this land is lower than along this building. \Vhem 
it goes, I don't know exactly. 
Q. Going· over to the Standard Oil property, the elevations 
.: 
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on the edge of their concrete are all 104.3, 103.92, and 104.84-
it could not go northwestwarclly across there Y , 
A. No. 
Q. Now on the Beard property the edge of his concrete is 
103.94, 103.89, and ] 03. 77. It could not come to--
page 37 ~ wards Granby Street, could iti 
A. No. 
Q. South of the Parks building it is 103.63 and 103.7 on 
the rear, and 103.83 half-way. 'It could not come through 
Parks' lane to Granby? · 
A. -No. 
Q. On his own property it is 103.55, 103.51, and 103.59 
on his. own concrete. It could not go northward¥ 
A. I would say with a dam here you would have a puddle. 
Q. And that puddle would be made up of water from the 
rear of the Monument Works, the gas station1 the Beard prop-
erty, and Parks property, and the water that you say drains 
from LambY 
A. A great deal more would come over from here than from 
that small area in here. 
Q. This area on the Lamb's property is unimproved, isn't 
iU 
A. Yes, sir. 
Q. There is no building on there Y 
A. That is right. 
Q. A certain amount of that water will sink into the ground, 
~il~Y . 
A. Yes. 
Q. On the Parks property there is a building that 
-page 38 ~ has been constructed f 
' A. Yes. 
Q. 100% of the water falling on the roof of that building 
will have to be carried off, ·will it ·not, sir? 
A. Yes. 
Q. The same is true of the Beard building, the gas station, 
and the two buildings on the Monument Works property? 
A. Yes. The gas station is taken rare of going northwest. 
Q. That is, the part that is concrete drains towards Granby? 
A. Yes .. 
Q. But these other improvements in here, if the evidence · 
shows that Parks, Beard, and the Monument Wo:rks all slope 
back and drain their entire roof surface into that area, that 
would add quite a quantity of water in this basin at the rear 
of Parks, wouldn't it Y 
A. It would add some. 
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RE-DIRECT EXAMINATION IL 
By Mr. Herbert: 
Q. Mr. Baldwin, if prior· to this fill being made the Lamb 
pro petty was a foot lower than the property of Parks and 
Beard,, where then would the water from these 
page 39} buildings have gone? 
A. Well, I think it would have just been _ ab-
sorbed. That ground wa$ so nearly level, I imagine before 
that there wasn't much drainage for it anywhere. 
Q. In other words, if the Lamb property was a foot lower 
than the Parks property, or the Beard property, or the Mason 
property-
Mr. Guy: I object to the question unless counsel expects 
to prove that it was a foot lower. 
Mr. Herbert: It is a hypothetical question. 
The Court: Yon cannot ask a hypothetical question unless 
it is based on evidence. If you can't prove it was a foot lower, 
that question would be objectionable, and the objection will 
be sustained. 
Mr. Herbert: If Your Honor please, I will recall him at a 
later time then, because there will be proof of. that. 
The Court: If you assure the Court that you will put in 
evidence that it was a foot lower-
Mr. Guy: What are you going to prove nowf 
Mr. Herbert: That the Lamb property, where it adjoins 
the Mason property and the Parks property, was a foot lower 
than the Mason property and Parks property· prior to the 
fiU being made. 
Mr. Guy: I still object to it, subject to that 
page 40 } bei:r;ig proved. 
Ry Mr. Herbert: 
Q. Mr. Baldwin, if the Lamb property was a foot lower 
than the Mason property and the Parks property and the 
Beard property before the fill was made, where would be the 
flow of. water from the buildings and the rear portions of 
that lotY 
A. It would be in that foot lower area. 
Mr. Herbert: If Your Honor please, I offer in evidence, as 
"Plaintiff's Exhibit No. 1," the-plat made by Mr. Baldwin. 
The Court: As to those entries made on April 30 tl1at we:re 
revised, if you put that in, it is predicated on the fact that 
other conditions have not changed since Julv, 1947T 
Mr. Herbert: Yes, sir. .. 
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(The plat was received and marked ''Plaintiff's Exhibit 
No .. _L") 
Mr. Guy: If Your Honor please, I would like to have this 
identified in order that it may later be introduced after being 
proved by Mr. Tarran who drew it. 
(The plat was received and marked 11Defendan.t's Em.bit 
No. 2 for identification.") 
Mr. Guy: If Your Honor please, in order to preserve my 
exception, I wish to move to strike out so much of Mr. Bald-
win's testimony that had to do with water flowing from Parks 
and Beard onto Mason, upon the gronruits p:revi~ 
page 41 } ously stat.eel. 
The Cou1·t: The Court 'nlled that bis testimony 
. was on]y admissible as to water that originated on. the De-
fendant's property,. You can ·exoopt tG the Court1·s ruling .. 
ROBERT R. M.ARQms; 
called as a witness on behalf ~f ithe plaintiffs, baving been 
.first ·duly sworn, testified as f:ollo"'W:fl: 
Examined by Mr .. Herbert: 
Q. Sia~ your name, l)lease T 
A.. ltobertlt. 1\1:arquis. 
Q. What is your business, l\fr. 'Marquis1 
A. General contractor. 
Q. How long have you been in the ·contracting business! 
A. In my own business or pursuing this line of work f 
Q. Both. 
A. I have been in my own business for two and one-half 
years-three and one .. half years ; I ~og your pardon.. 1 have 
been working in construction work for the past twenty-five 
years. 
Q. During that time will you state whetlier or not you have 
worked on the construction of buildings both com-
page 42 } mercial and residential? 
· A. Commercial Rlld industrial 
Q. Will you state whether or not during that time yon have 
worked on buildings similar L11 construction to the Mercury 
RolleT RinkV 
A. I have. . 
Q. Did you examine the Mercury Rpller Rink in J"uly, 1947 t 
A. I did. 
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Q .. Wili you state the. conditions. that you f <mncI there' at 
that timeY 
A. We found that the :finished floor on the rink had raised 
or warped,. due. to the picking: up of moistnre or dampness. 
Mr. Guy-: If Your Hono~ .please, I do not object to this. 
witness testifying to what he saw, but I submit he has not: 
been·quaiined Rs· an. expert in. orde:r to testify as to th~ cause 
of what he saw. His background is that of. a contractor. He 
is not an engineer ; he is not an architect. 
The Court: He has not been asked whai causecl it .. 
Mr. Guy:. He answered it. He. testifiecl to what caused it-
By the Court :- . · 
Q. You liave been in the cons.tructioo. business 
page 43 ~ twenty-five years! 
A .. Yes, sir .. 
Q .. 4.nd you have had experience in laying. floors: of this 
character? 
A. Yes, sir .. 
Q. Have you had occasion to repair .floors becalilSe. of con-
ditions that caused them to be unusuable °l 
A. I have. 
Tn~ Court:. I overrule your objection. Answer the ques-
tion .. 
Mr. Guy: l\1ay I ask a fe:w- questions as to his qualifica-
tions! 
The Court: You may .. 
-,.,.. 
By Mr. Guy: 
Q .. Are yon a registered architect or engineer in this Stafof 
A. I.am not m1 architect and I am not an engineer. I am a 
contractor .. 
Q. After constructing a bunding have you gone back and 
found the floor warped, as you say this floor wast 
A. In one instance, yes. 
·Q. Where was that Y 
A. It was in Wes tern Pennsylvania. 
Q· .. Did you., in con~tructing that floor, construct it prop-
erly! 
page 44 ~ A. I constructed it according to the plans and 
specifications the architect drew, and I assumed he 
knew' what he· was doing-: 
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. Q. I asked you whether or not you constructed the floor 
properly. Can you answer that? 
A. The only thing I can say is : I followed the architect's 
specifications. He is supposed to be a qualified man to draw 
up the specifications and plans for the building. I followed 
his specifications to the letter. . . 
Q. You have been in your own business for three·and one-
half years Y · 
A. That is right. 
Q. Prior to that for whom were you working? 
A. Russ Engineering Company of Pittsburg. and F. Vv. 
Woolworth Company in the Construction Department. 
Q. You ·were working under somebody else except for the 
past three and .one-half years Y 
.A. I was in charge of construction in the capacity of super-
intendent. 
Mr .. Guy: I object, if Your Honor please. 
The Court: I overrule the objection. Answer the question. 
Mr. Guy: Exception. 
By Mr. Herbert: 
Q. Mr. Marquis, in your examination there did 
page 45 } you see how this building was constructed Y 
A. Meaning the. floor Y 
Q. Yes. 
A. Yes, sir. 
Q. Will you state to the jury just how it was constructed? 
A. This floor was constructed, as many other floors I have 
seen that have been used for dance halls and basketball floors, 
in this manner : First a concrete slab poured on the ground ; 
then on top of that concrete slab was water-proofing,, which .- _ 
usually is of hot asphalt. 
Mr. Guy: I object to what it usually is, if Your Honor 
please, unless he knows what it is in this case. 
By the Court: . 
Q. Did you find that to be ~rue in this case? You are tell-
ing the jury now what you found Y Did yon find that? 
A. I found that there was some type of water-proofing. 
Whether it was pitch or asphalt, I cannot answer, because only 
a chemist can tell that, Your Honor. 
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The Court: Go ahead. 
A. On top of that was what we call "sleepers,'' or 2x3s. 
Then a sub-floor was laid on top of that, consisting of lx6 
tongue and groove roofers. Then th8re was a layer of felt· 
paper, and then the finished floor which was maple. 
page 46 ~ Between the sleepers was a. layer of rock .wool in-
sulation. In various piaces was bronze sereen wire, 
known as '' a gird,'' which I understood the owner bad p11t in 
there for his own purpose. We had never put in any of that 
in the construction of floors of this type. 
By Mr. Herbert: 
Q. Where was the grid you are speaking of 7 
A. The grid was between the finished floor and the sub-
floor, I believe. 
Q. Did you go into the space between the flooring and the 
concrete slab-between the top flooring and the concrete slab Y 
In other words, did you explore under the maple flooring! 
A. Yes, sir. There was one place that that construction 
was exposed, where there were two different floor elevations. 
One was used for a little anti-room of some dascription, and 
you could see the construction due to the fact there were two 
elevations of floor at that point. ' · 
Mr. Guy: If Your Honor please, may I ask when he looked 
at thatY 
The Court: You can develop all of that on cross examina-
tion. 
Mr. Guy: If Your Honor please, this witness testified be-
fore, and he did not testify to that. I want to know if he 
has been back sine~ and i.s testifying to something that has 
· happened since. 
pag·e 4 7 f The Court : All right. 
By Mr. Guy: 
Q. Did you do that in July, 19477 
A. Examination was made in July, 1947, yes, sir. I have 
not been back to the building since that date. 
By Mr. Herbert: 
Q. What conditions did you find, Mr. Marquis, from· that 
examination Y 
A. There was evidence of dampness or water had been 
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there at some tim~. In factt you ctmld see on the baseboard 
()f the walls whete the w11ter nad been. 
Q. Will you state whether there was dampness t~n belf!W' 
the surf ace of the maple flooring t · 
A. Yes, sir. 
Q. I hand you a cup and ask you what is tmntaiMd lti that 7 
A. That is known to the trade as '' rock wool insulation."' 
Q. Will you examine that and state what Us conditi'1n ls f 
Mr. Guy: Did that come fr0tt1 the bttildingt 
Mr. Herbert: Yes. 
A. It ha'S evidence of bem.g exposed to exti'eme daropnes~ . 
.at some. time, dtte to the fMt that it is rolled ttp in small 
· · balls. It does not come in that condition from the manttfttc .. 
tnrer. 
page 48 } By Mr. Herbert: 
Q ... '\Vill you state whether rock ,vrr~lj which luu~ 
been exposed to dampness such as that. oontinul!s 'to Mrv~ its 
purpoBe as insulation! 
A...No.. 
Q. Has it any value as such f 
A. No. Once rock wool has been exposed to water or datnp-
ness, it loses its wlut? as nn insnlating materlal. 
Q. I hand you a piece of wood and ask yon what is tllatt 
A. That is a piece of wha.t we know as lx6 roof~r. 
Q. What is b:6 roofat ,isud for in this buildingY 
A. Sub-flooring. . 
Q. Did you examine that eome months ago 7 
A. This particular piece f 
Q. Yes. 
A. It looks like the same pi~ce. 
Q. Will you state what its condition was at the time you 
examined it t 
A. It was a lot damper than it is at the present time, sir ... 
Q. What was its condition at that time? 
A. It had excess dampness or moisture in the wood fibers. 
· Q. Will you state what effect that dampness 
page 49 ~ would have on the flo .. oring? · 
.A. It would cans~ 1t to swell and expimd. 
Q. Did yon examine tha rink floor oil the OMasion that you 
went ther~ in Jnlyi 1947, ov8r the entire floor--the top floo1:1 
.A. We examinect the atea s.t the rear of th~ build.ing. ·We 
found it to be in a warped condition,, due to expansion. 
Supreme C"ourt of Appears- of Vipginim 
Bo.b.eirt R .. JJtl a·rquis-.. 
Q .. Did ygu at that time or a d~y or so sRbsequently make 
to Mr. Mason an estimate of what it would cost to repiace 
that ~ooring t · . 
A. Yes,. sir .. 
Mr. Guy: I object to- the· estima:t<1, H: Yo.u:rr Honor plea;se,. 
on the ground that it. is a statement or the maximum amount: 
it would cos.t to, replace the. floor, and. not an estimate. o:f what 
the actual cost would be. It ·is not a complete estimate, be-
cause it· gives a maximum :fig-ure ~atl1er than the actual cost 
of replaci.Ifg it. I object to it .. 
Mr. Herbert: If Your Honor please, it is an estimate of' 
wha:t it would cost te replace. If there fa any . salvage, Mr .. 
Guy can br.ing that out on cross e:X:aminmtion .. 
The Court: Of course,, the: defendant would. be entitled t03 · 
the benefit of it. The objection is ove·rruled.. 
page 50 } . Mr. Guy: I note an exception .. 
By Mr .. He1·bext :-
Q. ·wm y<m state whether that is the estimate that you 
gave Mr. Mason at that timer 
A. Yes, sir, this is the estimlrte· I gave :Mr. Ma:son.. . 
Q. What is the date of it! 
A. J ttly 2&, 1947 .. 
Q. How soon was. that given after you examin.ed the floor 'f 
Can: you state t 
A. I would say within a week's. time. 
Q. Will you state the total cost there' as fixed by your esti-
mate! · 
· A. At the time this estimate w~s made the. cost. of repair-
ing the entire floor would be $22,489.50 .. 
Mr. Herbert: I offer that in.·evidence. 
(The estimate was received and marked ''Plaintiff's Ex-
hibit No .. 2 .. ' '} 
By the Court:- . 
Q .. Has the cost increased or decrease·d since tha:t timer 
Mr. Guy: If Your Honor please,. I object to the Court's 
question. If there were repairs to be made, the plaintiff could 
have· made the repairs· at that price, it that is the correct 
price. If he has delayed. making repairs, that is. not charge:-
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page 51 ~ The Court: Answer the question. 
Mr. Guy: I note an exception . 
. A. The costs have increased from 15 to 20%, above this 
estimate, Your Honor. 
By Mr. Herbert: 
Q: Mr. Marquis., what would be necessary to put the whole 
rink floor in first-class condition again Y 
A. It would be necessary to remove the ~ntire finished floor, 
sub-floor, and the sleepers; as the saying is, "Start from 
scratch," .and· put in suitable sleepers and level them up, re-
place wit}}. new sub-flooring and new maple flooring. 
Q. Will you state whether or not there would be a savings 
by salvaging a portion of the maple floor, if you found that 
a portion was not warped? 
A. No. You could not make a savings because, in,the.first 
plijce, the maple flooring that you would buy would be thicker 
than the existing floor, because that floor bas been sanded. 
It is always customary to sand a floor after it is laid, to mako 
it perfectly level. Consequently the thickness would vary and · 
would make ridges where your new floor came in and wl1ere 
your old floor was used. There is one chance in possibly a 
thousand that the old flooring and the new flooring would be 
exactly the same width, due to the fact that when a mill is 
set ·up to run a flooring, it is all run the same size. It would 
be almost a physical impossibility to match old 
page 52 ~ flooring with new flooring and make a first-class 
job. As a matter of fact, it would not be accepted 
by any architect or inspector on the building as a firsf-class 
job if that was done. 
Mr. Herbert: That is all. 
Mr. Guy: No questions. 
AUBREY G. SWEET, 
called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows : 
Examined bv Mr. Herbert: 
Q. State four name, please ! 
A. Aubrey G. Sweet. 
Q. And your residence? 
A. Portsmouth. · 
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Q. What is your occupation? 
A. Lumber business. 
Q. How long have you been in the lumber business T 
A. About twenty-two years. 
Q. Did you go to the Mercury Roller Rink in July, 1947, 
,with Mr. Marquis at the time he made his examination of that 
rinkY 
A. I did. 
page 53 ~ Q. ·what was the condition you found there., Mr. 
Sweet? . 
.A. Well, the flooring had moistnred. It· had started cup-
ping·. Mr. Marqt1is called me to give him an estimate on some 
materials which would used in replacing the floor. 
Q. Did you examine the floor at that time Y 
A. Yes, sir. 
Q. Will yon state whether or ~ot it was warped t 
A. Yes, sir. We called it "cupping." In other words, it 
comes from moisturing. . 
Q. Mr. Sweet; can you tell us whether or not, when a floor 
is taken out like that, any part of it can be used again? 
A. Very seldom that it can be, because it is tongue and 
grooved. 
Q. Will you state whether or not the cupping, such as you 
found, can be cured without replacing the floorf 
A. No, sir. Once that gets in, it definitely cannot be . 
. Q. What wiUsanding do to iU 
A. Sanding will cut the edges down for the time being, 
but it would come right back in just a short time. Once that 
moisture gets into any hard flooring-and it will affect a hard 
floor~g, such as maple or oak, quicker, but it will also affect 
a soft pine flooring the same way. 
page 54·~ CROSS EXA.MINATION. 
By Mr. Guy: 
Q. Mr. Sweet, I believe you had one hole made in that floor 
through which you all loo4ed to determine the under-con-
struction; isn't that correct f 
A. That is right. 
Q. About how big a bole was tbaU 
A. That was the entire size of a door. In other words, it 
was a drop from the skating into a room where I think he 
kept his cleaning equipment. That was opened at that point.· 
Q. That was on the extreme southern end of his building Y 
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A. That is right. 
Q. Did you have any other hole or place from which you 
observed what was underneath the finished flood 
A .. No. 
Q .. Will yon mark on this plat, wbicb is identified.as ''Plain-
tiff's Exhibit No. 1 ''--this is Taussig· Boulevard and this is 
the skating rink. 
A. Thie is the front entrance t 
Q. This is the front entrance up here. This is your rear, 
a.nd this is the little boiler room at the rear.. Will you mark · 
on there where you made your observations t · 
A. I tbink it was somewhere in here. 
Q. Will you put a mark right there, pleasef 
page 55 } A.. I am just trying to think. It has been a year 
since I have seen the building. It is somewhere 
in here, but I could not tell you where. 
Q. Will yon place a mark over the area that it is somewhere 
in where you made your observations? 
A. I would not say postively1 but it seems like to me it was 
somewhere right .along in here.. 
Mr. Guy: I am going to put a "lP' by that mark.- That 
is· on "''Plaintiff's ~bit No. 1 n. 
RE-DIRECT EXAMINATION. 
By Mr. Herbert: 
Q. Do you remember, Mr. Swe·et, whether that point that 
you examined was close to the west side or the east side of 
the building T 
]\fr. Guy: If Your Honor please1 he has indicated on the 
plat where it was. · 
The Conrt: He could not designate it on the plat. He had 
four poi.nts t~ere. · 
\ · A. I could not say, Your Honor. 
j 
Bv Mr. Herbert: 
·Q. Was it at a point where the skating rink came to the 
edge of a room Y 
A. That is right, sir. 
page 56 } Q. To the wall of a roomt 
A. That is right, sir. 
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By the, Court:-
Q-. Mr: Sweet, as to- the condition or th~ fleor-the- surf a-ce 
-was it uniformly bad, ox· pmrt o£ it good and part of it: 
ba.dY 
.A .. Judge~ I went ovar the floor c.ompletely, and· I would 
say in most cases it had started cupping: It was more out-
standing at the back end. 
Q. The condition existed throughout the entire· ffoorT 
A. In most cases, yes, sir. Over· on the left-hand sid'e near 
the·· front at that time it did not show up- as batl as it din ini 
other parts of the building .. 
Q. Were they still using the :floo.T" at the-· time; you were~ 
there as a: skating rink Y 
A.. T(i)· the best of my knowledge .. 
RE:-CROSS EXAMINATION .. 
By Mr. G:uy:-
Q. You said somethirrg about to· the· left didnrt .~now upf 
A. It appeared to be worse on the entire: hack and the right-
hand side. 
. · Q .. By '' right-hand side'',, which d'o you mearr-
page 57. f towards Virginia B'each or· t0wa:rds Granby 
Street? 
· A. Going toward·s· Virginia Beach. 
Q. Towards the Virginia Beach side·, which would be easf,,, 
would it not? 
.A. Tliat is right .. 
Q.; It appeare-d to be· worse on that side and towards the 
back? 
A .. That is right .. 
EARNEST L. SHEPHEARD, 
called'.. as a ·witness. on -behalf of the plaintiff,. having he-em 
first duly sworn, testified as follows:~ 
Examimrd by Mr. Herbert:: 
Q. State your name, pleasef 
Ar Earnest L. Shepheard. 
·. Q .. Wbait is your occttpaition y: .. 
A. Commercial photographer .. 
Mr. Guy : If Your Honor please, I would like to Irnow for 
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The Court: What do they portray Y 
:M:r. Herbert: They portray the typography. They are 
aerial photographs showing the properties of the 
page 58 ~ plaintiff and the defendant, respectively. 
The C01nt: ·what is your objection to thaU. 
Mr. Guy: It they are introduced for the purpose of show-
ing the general typography and the ·relationship of one ob-
ject to the other, I do not object to them if they are properly 
identified. But, if they. are introduced to show any det'lils, 
I do object be~ause the camera apparently was not in fMus. 
The Court: If they are introduced, they will show what-
ever they show. The jury can draw all inferences they wish 
from them. 
Mr. Guy: Then, if Your Honor please, I object to them as 
not being taken in proper focus. · 
The Court : Who is g·oing to say whether they were· taken · 
in proper focus or not? lJet the witness who took them. ~ay 
whether they are in proper focus. 
By Mr. Herbert: 
Q. I band you four photograph~, Mr. Shepheard, and ask 
you to examine those and state whether or not y.Ju tr.ok those 
photographs? · 
A. Yes. 
Q. ·will you tell us on what date they were taken T 
A. They we re taken on July 26, 194 7. 
Q. From what point were they taken Y 
A. They were taken from the air, at an elPva 
page 59 ~ tion of probably 500 or 600 feet. 
By the Court: 
Q. ·what experience have you had in taking such photo-
graphi::Y 
A. We have been taking them for a couple of years. 
Mr. Guy: Ile said, "We have". I don't know who the 
other part of the "we'~ is. 
By the Court : . 
Q. Have yoll been taking them for a couple of yea1 ~? 
A. Yes. I have a nian working with me. 
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Mr. Guy: May I examine the witn~ss? 
By the Court~ 
Q. Did you take those particular photographs? 
A. Yes, I took them. 
The Court: What do you want to ask him 7 
Mr. Guy: I want to find out his experienee: How he 
knows the height it was taken from1 what kind o.f lens h(l 
had, what the lighting conditions were, and what the fo<"'u~ 
war. 
The Court: Go ahead and ..isk him~ 
By Mr. Guy: 
Q. Mr. Shepheard, you said about 500 feet height that yQu 
took them from? 
A. As near as I can judge. . 
Q. You are gnesRing on that 1 Was there au 
page 60 ~ altimeter, or anything, ·in t:tie plane from which 
you could tell the height that it was taken Y 
A. No. 
Q. What kir.d of plane was it that you took it fronl ? 
A. A small plane similar to a Piper Cub. 
· Q. Hired for the purpose 1 ~ 
A. I beiieve it belongs to Mr. Mason. 
Q. Was he the pilot t 
A. Yes. 
Q. ,Vbat kind of camera did. you use in taking this~ 
A. Kodak Retina. · 
Q. What type of lens does that havef 
A. Kodak anastigmatic, f4.5. 
Q. What opening did you use in taking this pietuiret 
A. I am not sure, but proloably f16. 
Q. And what shufaer speed Y 
.A. 100 .. 
Q. 100th of a second? From your observation of t°!"is pic-
ture, do you consider that it was taken with a proper fo~us f 
A. Yes. .. 
Mr. Guy: That is all, sir. 
Mr. Herbert: I a::;k that these be introduced in Elvidenr.e. 
. (The photographs were· reeeived. and mar~d 
page 61 ~ "Plaintiff~s Exhiloiit 3'', "Plaintiff's Exhil>it 4", 
''Plaintifrs Exhibit 5'', and "Plaintiff's- l(x-
hibit 6". 
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By Mr._ Herbert: . _ _ 
Q. I hand ·you "Plai11tiff's Exliibit 3'\ and ttsk ydti wb.st 
that showsf 
A. Ii shows the general locaiity facing nol'tliwtt~f. Jt 
-shows Granby Street and Taussig Boulevard. 
Q. Show it to the jury, if yott will. 
A. It shows Granby Stte~t £'acing north; and Taussig 
Boulevard running east" ~nd west. It also · sh~ws_ fl!~ Vif.;. 
ghiian Railtoad tracks. This is the Mercuty Rcmet Rink. 
Q. Will you state what the datk areli shown in the fore~ 
ground of the picture indicates 7 
A. Water or oil. . 
Q. I hattd yo11 ''P1ainti:ff's Exhibit 4''; and ask yo_ti if that-
shows the same general area in a closer prospeetive? _ 
.A. It is the same· ge1leral area btonght up to a lafgef s~ale. 
Q. W onld ytttt indica-te on tliis picture whet:htir or not tliefe 
is watet· sho'Wtl in thttt ·are-a.f 
A.. Ii! thes~ spats~ . _ 
Q.. wm you state whether or i'lat it shows~ 
l\fr. 'Guy·~ D'on:"t suggest- the a:ns-wer- to him, lH. Rerlie:.rt. 
I.f Y 01tr Honor please, I object. 
page 62 -By Mr .. Herbert; . 
_ Q. -··alo'tig the edge of the Ptttks tin:d Mason 
ptopertiesf 
].\fr. Guy: If Your Honor please, I object, on the ground 
thtft this· witn:ess bas· testified tb~t a§ -to tlre dark stots he 
doosn: 't know wheihet . it is· water of oil. He lis:s n0t beeu 
ql'.ialified a§ an expert tct testify as td what a picture meaT1~. 
These ge~tle:m:e1i, _c~n, .t~~'ttl:s~l~~,. -~~~e~iile wntrt is- m~ant 
by that picture, a~ w~n as- this witness: can. -· 
Mr. Herbert-: The question I no,v· w[lnt to ask him-. Your 
Honor 1 is1 abo'Ut o~he:r· _:m.ari:·s oti the pieture. I want to us1t him wiurt he saw that tbey represent. . 
Mr. Guy: If Your Honor please, what he is trying' fo· do 
is to prove by this witness that it shows a certain slope to 
the ground. I submit this witness is no be'tter q_n:afifie·d fo 
answer that than any· gentleman on tlitf j11ry~ _ _ 
Mr. Herbert: He can state what he saw out tb:ete, YoU1i 
Honiot. 
The Court: From the _air or from ~he ground Y . 
:Mt. Herbert: From the ground. 
The Court: He can say wbat he saw on the grotiil:d. 
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Bv Mr. Herbert: 
• Q .. Will you state· on this picture· what you saw in the way 
of the contour of the ground adjoining the PaTks pFopert)-
and the skating rink property °l 
page 63 ~ Mr. Guy: I object . 
. The Court: The ehjection is sustained. 
By the= Court: · . . 
Q. Without regard to the pi_cture when. you saw the-
. · gliound,· ~~~t was the. condition.f 
Bv Mr. Herbert: 
~ Q. Did yon make an inspection of this at the time you went 
up in the air Y 
A. Before, in the morning, I went to. look at the propeTty 
to determine what needed to be- shown, and we. made a flight 
to look it ove·r. vV e went back later in the afternoon when 
the sun would be low to give shadows. Before we got into· 
the air the general weather _conditions. got hazy, which elimi-
nated the shadows. You see, there a:re no shadows. 
Q .. From your· inspection of the· land that morning bef or,· 
going up, will you tell the jury what you saw, if anything; 
on the Lamb' property where it adjoins the Mason and Parks 
properties? · . 
A, The.re were a number of eroded areas where there hn(Y 
been, evidently, small rivulets of water, as shown in this pho-
tograph. 
Mr. Guy: ~,or· the purpose of the record, indicating thm, 
they show .. orr the adjoining. line betwe~n Mason and Parks. 
If Your Honor please, I object to the. testimony· 
page 64 } orr the same ground, and note an exception. Y onr 
Honor has ruled on it previously. 
The Court: I ruled on it from the standpoint of one wfr-
ness, who was an engineer, saying that the water originat'=°'rt 
on the defendant's land.. I sustain the objection as to thi~ 
testimony. 
By Mr .. Herbert.: 
Q. I hand you "Plaintiff's Exhibit 511, and ask you what . 
that showS'! 
A. It is the same property. from the other side f a<?ing very 
nearly east. . 
Q. I hand you "Plaintiff's Exhibit 6", and ask you whai 
that shows! 
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A. It is the same area looking· southwest. 
S3 
Q. I will ask you, Mr. Shepheard, from your observation 
of the land on the morning in question whether the condition 
that you stated in a previous question with respect to erosion 
applies only in the area between Lamb and Parks, or whether 
it also showed in the area between Lamb and Mason Y 
Mr. Guy: I object, if Your Honor please. It is leading. 
He has asked him before where it was, and he answered it. 
The Court: The objection is sustained. 
Mr. Herbert: That is all. 
Mr. G~y: No questions. 
page 65 ~ ROLLIE L. PARKS, 
called as a witness on behalf of the plaintiff, hav-
ing been first duly sworn, testified as follows : 
Examined by Mr. Herbert: 
Q. State your name, please? 
A. Rollie Parks. 
Q. Your occupation, Mr. Parks¥ 
A. I am running a seafood restaurant on Granby Street. 
Q. Do you own the parcel of property shown on '' Plain-
tiff's Exhibit 1", as fronting .on Granby Street and adjoin-
ing the Beard and Lamb properties Y 
A. Yes, sir. 
Q. When did you buy that property, Mr. ParksY 
A. It was in '46. · 
Q. ·when was your building erected on it¥ 
A. We started in :March and :finished June 19. 
Q. Will you state what was the condition of the lot to th~ 
south of you, which was later purchased by Mr. Lamb, at 
the time you moved in ther~ ¥ · 
A. Well, including my property and also Lamb's property, 
there was a very low place in the rear of the property. It 
would be more or less a basin back in there. It was a very 
low spot in there. . 
Q. How much lower was it than the Mason property Y 
A. ,ven, I could not say exactly how low it was. 
page 66 ~ It was much lower than Mason's property, . and 
also mine-part of mine. · 
Q. Will you state where at that time the water that fell 
on your property drained 1 
A. Well, part of this low place, the ravine that was there, 
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was on my property as well as Lamb's. Natura.Uy, all the 
water ran to that low spot. 
Q. Will you state whether or not it flowed from your prop .. 
erty over to the Mason property Y 
A. No, sir, it did not flow on the Mason property. It went 
in this ta.vine. All the water from the whole area. went down 
in this ravine; that is, from Granby Street north. 
Q. Can you show us where the .rav'ine was on this plaU 
.A.. Approximately right in here where the letter "D'' is 
on the plat. Part of it was in rny yard and came right on 
back in here. This is lower than any of the other land around 
there, and all the water ran into that spot. At times when 
there was a hard rain it looked like a small lake. 
Q. Will you state whether or not all the water from the 
whole area came into that? . ' 
A. Yes; sir. From Granby Street, and my property, and 
Beard's, it all ran into this low spot that was filled in by 
Mr. Lamb, and covered it up . 
. Q. When he filled in that property, state whether 
page· 67 ~ or not the level of that became higher than your 
property? · 
A. Yes, sir, much higher. 
Q. Will you state how the water drained after the fill was 
made? 
A. After he filled it in, all the water from off his property 
ran into my yard, which was lower at that time thari a.ny 
other property. 
Mr. Guy: If Your Honor please, the same objection as 
before. ';rhe pleadings do not charge anything against us in 
the way of water draining into Mr. Parks' property. 
The Court= The objection is overruled. 
Mr~ Guy : I note an exception. 
Bv Mt. Herbert: 
· Q. Indicate here, Mr. Parks, on this plat where the water 
came down into your property-from what area? 
A. Yon mean since T 
Q. After the fill was put there. 
A. It ran into my back yard. Where it is washed out from 
the water running in there, there is ·a gully in there now 
where the water has run off of Lamb's property onto my lot. 
Q. Will you state where it runs from your loU 
A. There is no place for it to run but back onto Mason's 
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property where the ditch is, because both sides of my prap-
erty have been filled np. 
Q. So it runs from Lamb's property to yout 
page 68 } property, and from. yBur property to Mason 'e 
property! . 
A. That is right. 
Q. Will you state whether or not the watar from any of 
the rear part of Lamb's property flows to the Mason propertyf 
Do you know? 
A. No, sir. It all runs off of Lamb's property right in my 
yard. 
Q. Were you there at the time there was a hea:vy rain in. 
July, 1947? 
A. Yes, sir. 
Q. What happened at that timef 
A. Well, it just rained so hard it flooded everything. 
Q. Where did the water come from, and ~ow much was in 
the rear of your property 1 
.A. Well, the whole rear of my property was colrered with 
better than a foot of water. 
Q. From where did it come? 
A. It came from off the Beard property and :Uamb prop-
erty, which they filled in. It came into my yard.· 
Q. Where did it go from there t 
.A. As I just told you before, the only place for it to go 
was back on the Mason property. 
By the Court! . 
Q. What became of the water that fell from the sky on -
_ your property t 
page 69 ~ A. You mean off of Lamb's property 7 
Q. The rain all over. 
A. That is right. 
Q. As to ·the water that ca.me from the sky and fell on 
your property, what became of that wa.tert 
A. It just lay there. 
Q. The only water then that flowad to the Mason property 
came originally from Lamb's property? 
Q. And none 0£ the rain failing on your property got in 
that same ditch? 
A. Wel~ it could have, yes, sir.·- The point is, when tP.e 
yard nllect up it had to go, because Lamb's property 1s 
higher, and so is Beard's, than mine. Mine just acted as a 
basin. All the water came and went right over on Mason's. 
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Q~ Be-fore Lamb filled, that condition not exist Y 
A. No, sir. Well, it existed to this extent: The low spot 
there would fill up with water-, but. it did not fill up to the 
point where it ~ould :run over on Mason's property. 
By Mr. Herbert: 
Q. AfteF that flood did Mw .. Lamb ceme· out there to th~ 
scene! 
A. Yes, sir. 
page 70} Q. Was he out there prior to or in May,.1947?. 
A. I don't remember the exact date, but ,Mr .. 
Lamb came out there, and he was going to dike the whole 
thing ai .. ound with dirt. . 
Q. He was going to do what Y 
A. In other words, he was· going to dump these: loads· of' 
dirt aH the way around to, make a fence. 
Q. Did he do that! 
A. No, sir. Then he went to Mr. Mason, from what I can 
understand,, to make arrangements-
Mr. Guy: I object. 
The CouTt ~ The: objection is sustained.. That. is hearsay. 
By Mr. Herbert:-
.. Q~ You did see him out there at the sceneY 
A. Yes, sir. I talked to him. 
Q. What did you discuss at that time with Mr. LambY. 
A. Well, I discussed the water proposition with him. It · 
· was .1:Jing in front of my building to the point where nobody 
could even come in and out of the store.. Also Mr. Mai,on 
was, I think, angry with him due to the. fact that he was run-
ning water over on him. He came out to see what he cou1cl 
do about it. He and myself botp. discussed the matter of 
putting iu a ditch in front of my house to take care of the 
surplus water, and then go back and put in an-
page 71 ~ other ditch at the rear of my property,. which wonlcJ 
take the water out to Sewells Point Road where 
there is a culvert. 
Q .. Was thai .prior to the big flooding that was done in 
JuiyY ·Was that discussion before thatv 
A. No, sfr, I don't think it was. Like I told you, I am 
not familiar with the dates. I did not pay any attention to 
the dates. at all .. 
Henry W. Mason, et als., v. T. R. Lamb 
Rollie L. Parks. 
. 
57 
Q. At the time you were discussing this, did you prepa.rn 
a sketch showing just how you would drain the property t 
A. I did, for ¥r. Lamb, yes, sir. 
Q. And you gave it to him Y 
A. I did not give it to him. He and I were standing there, 
and I drew a sketch on a screen door at the rear of my build-
ing. I drew a sketch off for him. In preference to piling aU 
of that dirt there, I asked him why didn't he go ahead and 
put this pipe line in which would. be cheaper than piling the 
dirt up there. · . 
Q. Mr. Parks, will you state whether or not at one time 
there were piles of dirt along there that protected the edge 
of your property Y 
:Mr. Guy: If Your Honor please, I object to his testifyh1g 
as to whether it protected the edge of it. He can testify as 
to whether there was dirt there. 
The Court: Counsel is correct. The objecHon 
page 72 ~ is sustained. Rephrase your question. 
Bv Mr. Herbert: 
·Q. Will you state at one tim~ whether there were piles of 
dirt along the edge of your property Y 
A. No, sir. 
Q. What? 
A. No, sir. When he brought the dirt in there, it was 
dumped, and right after he brought it in there, he brought a 
bulldozer out there and leveled it off. I believe in the rear 
of the property there are piles of dirt still there where he 
made a bank to keep the water from running over to Mason's 
property. But, on my side there is no dirt piled up there to 
prevent the water from running over on me. 
Q. Was there at any time during this 1 
A. No, sir. 
Q. Do you . know whether or not these piles of dirt were 
along Mason's border earlier in the year¥ 
A. I believe he dumped most of them after the flood had 
happened; after the storm we had. Like I say, I don't re:!. 
member the exact dates. I clid not pay any attention to it. 
All I know, he was hauling· dirt out there. Numbers of loads 
went in there .. He had a bulldozer out there leveling it off. 
Q. How much has he raised the level of his lot? 
page 73 } A. For .instance, in that low spot there I would 
say it looks like to me it has been raised as much 
as two feet. 
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A. Two feet. 
Henry W. Mason. 
Q. That part was adjoining you; is that rightf 
.., 
A. Well, that is in that low spot where I was telling yot;i 
they have· filled in. Right at the present it is about a foot 
higher than my yard. 
OROSS EXAMINATION. 
By Mr. Guy: 
Q. Mr. Parks, the roof of your building slopes to the rear 
of your building, from west to east, doesn't it Y 
A. Yes, sir. 
Q. And you have downspouts on the rear to take the water 
offt 
A. One. 
Q. Mr. Beard's building also has downspouts on the r~ar, 
or eastern edge, to take the water off of thatf 
A. Yes, sir. . 
Q. Those from your building and from Mr. Beard's build- . 
ing empty on the ground, do they not Y 
A. Yes, sir. · 
Q. Mr. Mason also has downspouts on bis building on the 
western side that empty right on the ground, 
page 7 4 ~ does~ 't he Y 
· A. Yes, sir. 
HENRY W. MASON, 
one of the plaintiffs, having been first duly sworn, testified 
as follows: 
Examined by Mr. Herbert: 
Q. State your name, please Y 
A. Henry W. Mason. 
Q. What is your residence, Mr. Mason! 
A. 202 East Sewells Point Road. 
Q. Are you one of the partners in the Mercury Roller 
Rink! 
A.I am. , 
Q. Who are the other partners? . 
A. My wife, Betty C. Mason; Mark A. Scott and his wife, 
Clara B. Scott. 
Q. When did you acquire the property on which the rink 
was constructed Y 
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A. I believe it was in June of '44. 
Q. I hand you herewith a deed and ask yon if that js the 
deed tq the property T 
A.. Ye~, lt li;. 
Q. That is dateq ~ngrrst ~3, 19447 
A. That is rlght. ··. ·. 
page 75} Mr. Herbert: I inboduce that, and ask f~at it 
be marked "Plaintiffs' Exhibit 7''. 
Mr. Guy: If Your Heno·r please~· I obj~et, on the g;ra~nd 
that it is ~ deed to Mr. Mason. "This suit is brought by a 
partn~rsbip, and tbat c~mveys title to one individaul. l)"n:. 
less it is to be supperted l>y another d~ed, it is not, itself, 
proof ef the ownership. · · 
The Court: Does counsel want ta reply· to that, 
Mr~ Herbert! I only want te :reyly :py intrq~n~ing the sec-
ond deed. · · · 
Mr. Guy! Np objection. 
By Mr. Herbert-: 
Q. Mr. Mason, I ha11d yQu ~ deed dated August i5, 1fM6, 
and ask you if that is a deed from y~m and your wife to the 
partnership T · 
A. That is correct. 
Mr. Herbert: I ask that this be filed as j ip1aintiff~s Ex-
hibit sn. 
(The two deeds were recejved and marked "Pl~intiffs' 
Exhibit 7"' and "Plaintiffs' Exhibit ~P', resp~ctively.) 
By Mr. Herbert: 
Q. At the time you took title to the property in 1914, where 
was Mr. Mark Scott at that time? 
A. I think somewhere in Germany. 
Q. Was that the reason-. · . 
A. --that I took title to it in niy own name. 
page 76 } Q. When was the rink constructed T 
A. I believe we actuallv started construction the 
day after Labor Day, in '44, and we opened it on September 
J.9, 1945-I mean .J anuaey 19, 1'945. · · 
Q. Who BUperintended the· co11st~ction of the puildjngY 
A. Well, I hjreil Mr. B. W. Eqwards, who has been a ·con~ 
tractor around Norfolk .for, I guess, around 30 or 35 years .. 
He was my superintendent, I guess. 
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Q. And had you had any experience,. yourself,: in this woxk f 
A. 'In the- co:ns-truction of skatmg rinks.I 
Q. Yes. 
A. I built one• on 9th and Granby Streets; one, at. Virginia:. 
Beach, one at Col~nial Heights-0 Petersburg, Yirginia, and I 
installed the flooring in two at Newport News. OtheY than. 
that, none·. 
Q .. Will you tell the jury what the construction of this floor 
wasY 
.A. You· mean just the flooring,. itself f 
Q. Yes, the flooring., 
A. 6'' concrete slab. It was waterproofed with hoi asphalt,. 
and sle·epers put down. in: a c~nventional manner; rock wool 
in the sub-flooring; 35 pound felt paper between 
page 77 ~· them and the :finished floow. 
Q .. From your experience will you state whether 
. or not that is the usual and proper method of constructing-
Mr. Guy~ If Your Honor please, I object. It is~ calling 
for an opinion from this gentleman, as an expert,. on how to 
construct roller rinks. 
The Court: He can go no further than to say that is the· 
way he had constructed the others,. whether they have been 
satisf acto-ry or not .. 
A. They were .. 
By Mr. Herbert~ 
Q. Will you .state. whet.her or not, after the· floor was con-
structed, · there was any trouble from dampness er warping 
of the floor up to July, 1947T 
A. There was not. The floor was perfectly level. In fact,. 
during that period of time we sampled it,. and it hacl not lost 
its shape or become warped in any way. 
Q. What was the first building constructed on the- area be·-
tween the Virginian Railroad and Taussig Boulevard eas.t of 
Granby Street1 or in the close proximity 1· 
A. I think it was on the Beard's property---tbe ha1·dware 
store. 
Q .. Was that constructed before, yours¥ 
A. No. Mine was the first building constructed out there~ 
There were four colored houses facing Granby 
page 78 ~ Street when I first went out there. . 
Q. \Vl1at was the condi:tion of the property 'to 
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the west of you with respect to yours Y Was it of the same 
general level or not t 
A. That would be on the Granby Street side? 
Q. Yes, between Granby Street and you. 
A. It was approximately the same. It was level all over; 
with the exception of the swimming po_ol we had in the back 
corner. 
Q. What was the condition of the Lamb property! 
A. That was what we referred to as "the swimming pool." 
The neighbors around there, we used to kid each other about 
hiring out row boats for fishing. 
Q. Where is that place that you are trying to describe? 
A. It is right in here on Parks' property, and went off in 
this general direction., and it went around this way. It was 
just a depression, like, where water all gathered in there. 
Q. When it rained, wliat was the drainage from your prop-
erty and the property of Parks and Beard after the buildings 
were constructed Y 
A. All of the water would drain off into this pond; this low 
area back through there. 
Q. Will you state how much lower that was than the level 
area in the rear of your property? 
page 79 ~ A. Well, I never.went out and waded through it, 
but it appeared to be anywhere from 8 to 12 or 14 
inches. I don't think it was dry except for one or two periods 
during the summer when there wasn't water standing in it .. 
Q. ·when did Mr. Lamb begin filling in this lot? 
A. It seems like it was around the first of J a~uary, 1947. 
Q. What year? 
A. '47. It was in the early part of the year, or the late 
part of '46. It was within a month or so of then. 
Q. As a result of that fill did you see Mr. LambY 
A. Yes. I . stopped hy bis office and told him that I felt 
he was going to flood me out;and that he should protect me in 
some manner or other, which he agreed to do by putting up 
piles of dirt to make a dike to keep the water from running 
off of his property onto mine. 
Q. I hand you--
Mr. Guy: If Your Honor please, I have no objection to 
that picture as being a representation of the general area, 
· but I do object to it if it is intended from it to try to point 
out any ~pecific thing· unless it is properlv identified as taken 
by somebody who knows what he is doing. 
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The Court: For what purpose do you wish to introduce 
itT . 
page 80 ~ · Mr. Herbert: I wish to introduce it for the pur-
pose of showing the piles of dirt. that are piled 
along the edge of the Mason property where it adjoins the 
Lamb property. 
The Court: You mav introduce it and have the witness 
point out the various p~roperties, and that is all. He must 
not comment on anything except where his property is and 
where Mr. Lamb's property is. 
By Mr. Herbert: 
Q. Can you identify that photograph Y 
A. Yes. 
Q. When was it taken¥ 
A. March 15, '47. 
Q. Who took it f 
A. I did. 
Q. Will you show to the jury just where your property is 
and where the Lamb property is? 
A. Here is my building. Lamb's property is here. This 
is my line along here . 
. Q. You stated that after you. saw Mr. Lamb he placed his 
piles of dirt there to protect your property! 
A. Yes, sir. 
Q. How long did that stay there Y 
A. Until the first part of May; something Uke that. It 
. seems like it was the first part of May when he 
page 81 ~ went out there and leveled everything down. 
Q. What happened after he leveled his down t 
A. Well, we had one of the spring rains, and water came 
down on me. I got in touch with Mr. Lamb and explained to 
_him that I had gotten some water in the building, clue to the 
fact he had taken away that proter.tion that he had previously 
given me, which were the piles of dirt piled around there. 
I told him that I felt something had to be done about it. 
·A day or so later he came out, and we got into a discussion 
as to how to correct it: To make some drainage across there 
which he said he was willing to go into the expense of-to. 
help ~hare the expense of-because as well as alleviating the 
water that was coming from the surface., also he would be able 
to use it 1ater in his building because he had no way of drain-
ing any water that he might accumulate in his .own building 
off. If he put a wash rack in it, or anything like that, he 
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would have to carry it out with .a bucket because there was 
no way of draining it. 
Q. When did that conversation take place! 
A. That was in the latter part of May. · 
Q. Was anything done to correct the situation! 
A. No. He told me that Mr. Parks was going to get the 
price of the pipe, and then we would all get together and go 
into detail as to splitting the costs, and everything 
page 82 ~ like that; that in the meantime he had to go to Oak 
Ridge, Tennessee, and as soon as he got back he 
would get in touch with us. I did not see any more of him 
until after July when I went down and saw him again. 
Q. What happened in July? 
A. Well, in July we had a thunder-shower, and it rained 
rather rapidly for quite a little period of time. The water 
just built up to the point where the basin that wa-s left there 
could no longer flow onto his propertv. 
Q .. I did not understand that. .. 
A. Previous to this, the water always flowed onto his prop-
erty.. In his fill he hacl closed that off, and he confined it in 
the small area, the way the land was so graded, and such as 
t~l . 
Q. Will you show where the water flowed? 
A. It flowed into· this area in here and built up to such 
proportions that it just ral) in the building~ 
Q. How deep was it in the building· 1 
A. At one place there were four inches of water in the 
building. 
Q. How deep was it outside in the area in here 1 
A. About that deep (indicating). It was almost knee-deep. 
I waded out there. 
Q. What effect did that have on the floor! 
A. Well, water got under it. I water-proofed it 
page 83 } so water could not get in the building. It seemed 
like that water-proofing also kept .it in, on~e it got 
in. I could not get it out from under the floor. Conseqnently, 
the floor is warped almost over the entire building now. That 
which was not warped directly by water is now pushed up, 
you might say, out of sympathy because of crowding. 
Mr. Guy: If Your Honor please, I must object to boards 
rising up out of sympathy to some other boards that are wet. 
The Court: He may say what the condition of the floor is. 
(To the witness.) You cannot express your opinion as to 
what caused it., except the damage. 
6t Supreme 9"omt of Appeals' or Virginia 
Flen~y lV.Alason • 
.A .. I can. definitely say there was. wa:ter under· the floor,, 
because we cut holes in it. 
The Court: Tell the jury just the condition of the floor 
and the damage. 
A. It is warped .. · 
By Mr. Herbert: · 
Q. Have you tried to remedy that sitnEttfonf 
A. Yes.. I have sanded it. I have sanded it f ou:r times, 
now. 
Q. How many times t 
A. Four times. I am going to sand it again as. soon as I 
get. out of here. 
Q. How many times can you. sand floor of that type t 
A. About twenty .. 
page 84 ~ Q. ,Vhat is the ordinary and usual time between: 
saildingst 
A. .A. year to 18 months between sandings. 
Q. How many times have you sanded thi.s since it got wet l 
·A. Four times. 
Q. In one year °l. 
A. Yes.. . 
Q. Less than a year? Does the sanding. elminate the trouble.Of 
A. Only temporarily. I can bring the floor back to a very 
level position, and in a month's time you can begin to see· 
it cupping·. The edges of the boards curl up again. I cau 
do that for approximately 5 or 6 weeks, and then I have got 
to start sanding again to bring them down. 
Q. Did you take photographs of t]ie interior of the. rink?. 
A. I did. 
Q. When did you take those! 
A. Last Wednesday.. . 
Q. Are those the photographs that yon tookt 
A. They are. 
Mr .. Herbert~ If Your Honor please, I ask that they be 
introduced in evidence to show the present condi-
page 85 ~ tion. . 
The Court: The' Court does not think thev will 
serve any useful purpose, . other than proba:bly confuse the· 
jury. The photographs show absolutely nothing to the aver-
age person, I take it .. They were taken a year after the dam-
age. 
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Mr. Herbert: They are to show the present condition, sir. 
The Court: I do not think they show anything. Do you 
think they show anything t 
Mr. Herbert: Yes, sir. 
. The Court: You may put them in for whatever they are 
worth. 
Mr. Guy: I note an exception. 
The Court: He is not going to tell the jury what they are 
other than they are photographs. 
By Mr. Herbert: 
Q. They are photographs of the interior of your skating 
rink? 
A. That is correct. 
(The photographs were received and marked "Plaintiffs' 
Exhibit 9'' through "Plaintiffs' Exbibit. l2. ") 
By Mr. Herbert: 
Q. At the time you originally saw Mr. Lamb, did you make 
any suggestion to him with respect to how the 
page 86 ~ property might be drained when he first began his 
fi1U 
A. Yes, I did. I suggested that he take a bulldozer and. 
cut across the back of his property and mine, and grade it 
down so that it would flow over and into this other ditch on 
the east side of my property. 
Q. When you constructed your· driveway and parking lot, 
what did you do with the ditch on the east side of your prop-
erty? . 
A. In the spring of '45 we fHled it in with 8-inch pipe, tile 
and loose joints and covered it up, and were going to use it 
for the entire parking. 
Q. How far ddes that pipe extend back? 
A. I believe it is 260 feet that I bought, to the best of my 
memory. 
Q. Will you state whether or not there has been any flood-
ing of your building from the east side, which is the .side on 
which this ditch is located f 
A. No. 
Q. Will you state whether or not· tho water from the east 
side and from the open ditch flows through this 8-inch con-
crete pipe that you laid f 
· A. What is tba t ag·ain? 
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Q. Will you state whether or not the water from this ditch 
is drained through that pipe! 
A. It always has been, and still is. 
page 87 ~ Q. After a heavy rain is there any water stand-
ing on the east side of your property T . . 
A. No, not at all. 
Q. Have you observed whether or not the water flows into 
the parking lot from Taussig Boulevard T 
A. Some does. Right there at the intersection of the two 
ditches there is some. If we have a~ exceptionally heavy 
rain, some wilU:low in there and right around and down into 
that 18-inch culvert. 
Q. Will you state whether or not that water comes any-
where close to the building? 
A: I think the pipe line is 65 feet from the building. 
Q. I can't hear you. 
A. I believe the pipe line is 65 feet from the building. 
Q. You have not answered my question. Does any of it 
come close to the building Y · 
A. No, not at all. 
(Thereupon, at 12 o'clock, a recess was taken until 1 
o'clock.) · 
page 88 ~ AFTER.NOON SESSION. 
Met pursuant to the morning session, with the same parties 
present as heretofore noted~ 
HENRY W. M:ASON, 
. being recalled, further testified as follows : 
Examined by Mr. Herbert: 
Q. Mr. Mason, after the rain in July of 194 7 did you imme-
diately afterwards inspect the Lamb property7 
A. Yes, sir. 
Q. State to the jury just what you found t 
A. The water was running down off of Lamb's property 
into both Parks' property and our own property. The reason 
why you could determine that was from the rivulets that car-
ried the soil away. . 
· Q. What was the nature of the fill that was put in there Y 
A. Clay~mostly clay. . 
. Q. State whether or not the portion of it adjacent to your 
property and the Parks property was loose or packed Y 
' 
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Mr. Guy : If Y oul." Honor please, I do not know whether 
this witness is capable of giving an expert opinion on that. 
The Court: At least he can ask him the character of the 
soil, and whether it is loose. It does not require 
page 89 } an expert to say whether the soil is tight or loose. 
Mr. Guy: All rigbt, sir. . 
The Court: Answer the question .. 
A. The soil had been flattened out -and packed dowri with a 
. bulldozer, so that we walked across it and drove across it 
without any appa1~nt sinking in of the ground. 8~, I say 
it was J)ac~d ; as much packed as you find . 
By Mr. Herbert: 
Q. Was any grass growing on iU 
A. There still isn't. 
Q. Did you speak ro 1\Ir .. Lamb ·after this damage occnl'l'ed 
in Jnlyl · 
.A. The next morning. 
'Q. What did you say to him? 
.A. l called his attention to the fact tbat I felt the floor 
had been ruined; in fact, somebody was going: to be caused 
a great deal of damage, and I felt I was the one, and some-
thing ought to be done about it. He came out tbere almost 
hnmediaooly.. Well, I would not say immediately; it was that 
afternoon. We got together on putting this ditch in. I was 
to dig the ditch and get the tile. . He was to help me put 
it in, and then we were to share the expenses of it. I or-
dered the tile immediately and hired some labor to st~rt dig-
ging. It was the following day,, I believe. 
page 90 } Q. You and Mr. Lamb were to share the expense 
of putting that in after this damage was done! 
A. Yes~ Prior to that time we were going to, but he never 
got around to coming back to see me about it. 
Q. Prior to that time was there any agreement between y~, . 
. A. Other than in May there was a tentative agreement be-
tween him, Parks, and myself as to putting this ditcb in, with 
all three sharing the expense of it. That was when he had to 
go on this business trip. He said he would get in touch with 
me when he got back. The next time he got in touch with me 
and when I got in touch with hlm was in July. . 
Q. While we are discussing this property here, I would like 
for you to take tbis plat and tell us from your observation the 
nature of the property in the rear of Parks. Will you state 
what that is Y 
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:Mr: Guy : ·what it is or wad 
By Mr .. Herbert:-
Q. Was at thaf time-. 
A. We had oyster shells and trash.. 
Q. What was in the .rear of the Beard propertyf 
A. Cinders and trash. 
1 • 
Q .. Will yon state whether or not there was a dirt pile· o:rr. 
the southeast. corner of the Standar<il Oil Company at that , 
tiniel 
page 91 ~ A. There was, and the-re still is~ The reason I 
know it was there was because I contributed to that 
pile, with a bulldozer clearing off the front of my property,, 
getting the weeds and trash and brush .. 
Q. How long has that been there¥ 
A,, When they cleared off the property to put the St~ndard 
Oil Station there, they contribute'cl to it. It is still there. 
Q. Do you know how high that is with respect to the rest. 
of the property here t 
A. I would say probably now it is about that high {indicat.:.. 
ing),, 
Q. How extensive an area Y 
A~ It covers this much of the- courtroom .. 
Q. You mean from the rail to· the wall Y 
A. I think so; and probably 15 or 20 feet long. EveTybody 
that cleared the land off contributed to the- same pile. 
Q. What was the cost of yonr building! 
A. Just the building, or all of it t 
Q. The building. · 
A.- $91,000 .. 
Q. Will you stat.e- what your operating expense' is per week f 
Mr. Gny: If Your ~onor please, I object. The 
page 92 ~ only thing we would be interested in would be· his 
profits. 
The Court: V\7 e would want evidence of" his operating ex-
penses from his books, and not his statement. 
By. Mr. Herbert: 
Q .. Have you taken ceTtain :figures from your books! 
A., I have. · 
Q. Have you those figures with you? 
A.. I believe yot1 :11ave them there on the desk .. 
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Mr. Guy: If Your Honor please, I object to them, and call 
for the books. 
The Court: Counsel is within his rights in calling for the 
original entries. If he calls for them, you are not to introduce 
the -memorandum. . 
Mr. Herbert: We will have to phone for them. I ask leave 
to put him back on later for that purpose, if Your Honor 
please. 
The Court: All right. 
CROSS EXAMINATION. 
By Mr. Guy: 
Q. Mr. Mason, what is your connection with the Mercury 
Roller Rink? 
A. I believe I am one-fourth owner of the Mercury RoHer . 
Rink. 
page 93 ~ Q. Does anyone other than you and the three 
parties you mentioned earlier in the case have an 
interest in the roller rink? 
A.·No. 
Q. Who run~ the rink? 
A. I do. . 
Q. ,vhy does Mr. Herbert sign checks for the rink then Y 
A. That is a personal affair that has nothing to do with 
this case., whatsoever. 
Mr. Herbert: I object to that. 
Mr. Guy: If Your Honor please, I intend to prove there 
has been an assignment in favor of Mr. Herbert. and he is the 
operator of the rink. . 
Mr. Herbert: I object to that, Your Honor, and move to 
strike it out. 
The Court: Are you prepared to prove thaU 
Mr. Guy: Yes, sir, I am prepared to prove it. 
The Court: If be assig·ned the business to me today, that 
would not carry with it the right of action if he had one in 
July of 1947. 
Mr. Gu)": I do not think 11e would have any claim for in-· 
terruption. to his business if he disposes of it. 
Thee Court: He is not claiming that right now. 
Mr. Herbert: No, sir. 
pag·e 94 ~ The Court : Are you pre.pared to prove that at 
the time when be claimed his business was inter-
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rupted, and he was losing money, that he had prior· to that 
time assigned the business to someone else Y 
Ml'. Guy: He has not claimed it has been interrupted y~t. 
I am prepa.red to Pl~ove that as of January 14, 1947, his at-
torney wrote this letter setting out this assignment. 
The Court: Answer the question! I overrule the objection. 
Mr. Herbert: I note an exception. 
A. What is the question again? 
"By Mr. Guy: 
Q. Why does Mr. Herbert sign the checks for this business, 
if you are the manager Y 
A. It happens to be of a ·personal nature between one of 
the partners and myself as to the distribution of the moneys. 
\Ve agreed to set out :ifr. Herbert as trustee of our funds. 
Does that answer your questioD'Y 
Q. Isn't it a fact that· ifis a personal arrangement between 
you and eight of youi: credi~ors, making him tn1stee to collect 
the money for them t Isn't that the fac,t t 
A. That is correct. 
Q. Then it is not a personal matter between yon and one of 
your partners? 
page 95 ~ A. It is. 
Q. You mean youi: partner insisted on having a 
trustee appointed? 
A. I did. 
Mr. Guy: That is all of that, sir. 
The Court: I think it ia proper for the Court to instruct 
the jury at this time that any such arrangement, as the· wit-
ness just des·cribed will have no bt:1adng on the cause of ac-
tion that he may have by virtue of this claim, if he has one. 
By Mr.Guy: . . 
Q. Mr. Mason, did I understand you to Ray that the pile of 
dirt on the southeast corner of the Atandard Oil Company's 
property came from your property Y 
A. Partly. 
Q. Part of iU 
A. Partly. . 
Q. What portion of it cnme from your property? 
A. In the clearing of the land around there, the shrubs, 
grass, and the likes of that, getting it up to the point of use, 
Henry W. Mason, et als., v. ·T. R. Lamb 11 
Henry W. Mason. 
part of it was put on that side and part of it was put on the 
other side. , 
Q. What other side? 
A. On the east side · of my building, which later I moved 
off and shoved to the far corner-.to the southeast 
page 96} corner of the- piece of property that now belongs 
to Kline Chevrolet Company. Part of it went over 
in this area and part in this area. 
Q. Part of it went over in this area, You are referring 
then to the Norfolk Monument Company, Beard, and Stand-
ard Oil Company; is that corr.ect 1 
A. I don't quite follow you. 
Q. When you say, "Part went in this area,'~ tell us on 
whose land it went. Where did it go f 
A. Theresa F. Hill, and others, were the people who owned 
the land at the time. 
Q. Where is it on the plat? 
A. It would be here (indicating). She owned this whole 
area.. When I moved in, there was no one there except these 
colored houses and myself. 
Q.. The point you are speaking about that was then owned 
by Theresa F. Hill is now leased to the Standard Oil Com-
pany? 
A. :That is correct. 
Q.. You say some of it went on the pa.rt that was then owned 
by Theresa F. Hill and is now owned by Beard t 
A. Yes. · 
Q. And part of it went on the part owned by Theresa F. 
Hill theri and now owned by the Norfolk Monument Com-
pany Y 
A. Yes, I guess so. 
Q. In ,iddition, part of it went over here on the 
page 97 } property you say now belongs to Kline Chevro-
leU 
A. That is correct. 
Q. That is the property which you also had a lease on at 
that timef 
A. That is correct. 
Q. And part of the dirt went over on the propert~ now 
owned by Kline Chevrolet 7 
A. That was back here (indicating). 
Q. It was originally put in this area 1 
A. It was put over in here.. I later took a bulldozer and 
shoved it back. 
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Q. Was it over then into the area approximately 100 feet 
more or less of your building Y 
A. That is right. 
Q. And was that jn piles, or how was it put OVt"r there f 
A. Just pushed over, more or less, in clearing it off. 
Q. Where hav~ yvu put that nowY 
A. It would be back in here.. 
Q. By "back in here", you are referring to what would be 
the extren:1e·southeast corner of this plat! 
A. It would run coniinnons with this line through here,. 
and would be right back in this area here. 
Q. That would be. the southeast corner of the 
page 98 ~ plat, designated as ''Plaintiffs" Exhibit 1'', along 
the line of continuation, which would be the line 
designated on there as '''N44-34W 151.951 Is that the line 
you are ref erring to i 
A. That is correct. 
Q. It bas been testified that there was a ditch running from 
the southern part of this property northward at the time 
you bought the property Y 
.A.. Yes. 
Q. Which way do~ the water flow in that ditchf 
A. N ortb towards Taussig Boulevard. 
, Q. Was t~at ditch filled in, and. with a pipe in it, at the 
time you bought it r . 
A~ No. 
Q. Did you fill it inf 
A. That is right. I put the pipe in and then :filled it in. 
Q. Do you know the capacity of a 8-inch pipe that has a 
fall of one inch to every 100 feet to carry off water? 
A. It had the capacity to take care of the water that had 
been there. 
Q. Do you know what the capacity is? 
A. No. 
Q. Did you employ any engi:rieer to assist you in determin-
ing whether that .was the proper size pipe? 
page 99 ~ A. No. 
Q. Do you know what the gallonage of water 
would be on the· roof of this building that you constructed. 
·assuming- an inch. rainfall on top of it? Do you know how 
many g·allons that would bet 
A. No, I don't believe I would, would you? 
Q. Mr. Mason, for the water that falls on yom· roof there 
are eight downspoui's, are there not Y 
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A. :B,our on each c;ide. 
Q. Where do they empty 1 
A. Onto the ground. 
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Q. There is one of those downspouts over 1.ere on the 
southwest corner of your building just about at the corner, 
is there not Y 
A. Roughly, yes. 
Q. And another one is at the northwest corner 1 
A. Yes. 
Q. There is one up here also, isn't there 1 
A. I think it is here. I would not say whether it is here 
or here, but I believe it is here. 
Q. Then there is one more f 
A. There are two here. 
Q. Can you point them out on this photograph! 
A. There is one 1-igbt there. There is one here, and one 
here, and I believe -there is one there. 
page 100 ~ Q. For the purpose of the record, one of them 
you are indicating is near the northwest corner! 
A. That is correct. 
Q. We will put a "1" there. There is another one right 
in the crook of the huilding, is that. not true? 
A. I don't remember whether it is there or right here. 
Q. We will put two 2 's there, and the 2nd is at one of tl1e 
two 2s? 
A. That is right. 
Q. And the 3rd is where? · 
A. Right alongside the window. 
Q. The '' 3'' with a circle around it is there¥ 
A. Yes. 
Q. The 4 is where? 
A. Right here. 
Q .. That is on the southwest corner? 
... 1\.. That is right. 
Q. That is No. 4 ! 
A. Yes. 
Q. And all four vf those . downspouts empty right on th(l 
ground? 
A. Yes. 
Q. Where does thRt water, in your opinion) dr:lin T Where 
does it go? 
A. Now, or where did it go¥ 
page 101 ~ Q. Where did it got . 
. A. It went into this common pool that flowed 
through Lamb's property. 
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Q. Will you mark on · this plat, ''Plaintiffs' Exhibit 1' ', 
where you say that water went into! 
A. This is rough. It would be around in here. 
Q. Did any part of the pool extend on your property? 
A. It might have come this way, but there wasn't very 
much on this property, if any. I am very familiar with this 
thing, because I lost a crane down in it. I had ttJ jack it up 
and use about a 1,000 feet of plank getting the crane back. 
Q. That pool that you have indicated does not extend 
any further southward than roughly the line betweC'n th(' 
two points ''B'' and ''E''? 
A. It could have r'!.ln out to here. 
Q; It could have run over on your pr~perty, too, coulrln'1 
itf . . 
A. I suppose it could have. I don't remember the exact 
location of it, and had no reason to other than tbe fact that 
every time it rained we had this fish pond out in back , 
Q. That water did not drain across the Virginian Rail 
way; it just stayed there? 
A. Yes. That overflow would come around m he!'e and 
drain off in this other area that this IJipe line 
page 102 ~ took care of. 
Q. Will you make a mark like you poirit~d out 
thereY . 
A. That would be awfully difficult to do froru memory. 
Q. You just testified, that the water from that pool woula 
drain from the area around ''B" and "E' 7, mti.rked on tlic; 
plat, in an easterly direction over to the ditch 7 
A. The overflow of it would. 
Q. And that ditch is the one previously identifi~d as tht! 
one in which you pu~ an 8-inch pipe? 
A. That is right. 
Q. Did it drain a11y other water except over t<J that ditc1? 
Is there any other way for it to escape? 
A. No. The flow of it was to the rear. 
Q. The flow of it was to the east, was it not. 1 
A. To the rear of the east. 
_ Q. Do you know whether or not the Virginian. Railroad :~ 
higher or lower tha11 this! . 
A. Higher. There is consi<ierable distance ·cetween m) 
property and the Virginian Railroad. It is 210 £eet. It is 
parallel with the rallroad. 
Q. In that area i3 where this water collected? 
A. The whole back area back there is lower. That is the 
reason for those Cl'(lSS-ditches. It was noted in t!iis foas;e 
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of this property that I must maintain this ditch so the w:tter 
would flow through ii. 
page 10'3 } Q. I understand you to testify that in the foas~ 
of the property-which you have now FZO]d to Kline, 
;which contains this north .. south ditch that you lrn.ve put an 
'8-inch concrete pipe in, there was a provision roquirmg you 
to maintain that in such shape as to drain this area 7 
A. Drain so watet would flow through it. 
Q. And it is your contention that this water from your roof 
went into a pool that settled here? 
A. Yes. 
Q. And it is your contention that the overfl0w from t1a~ 
went over into this ditch? 
A. If we would get a heavy enough rain, it would flow 
:around into this back area. 
Q. And you make no contention that .th~t water f10~,d 
over Granby Street, do you f 
A. No. 
Q. And yon do not make any contention that , t flowed ·c.,, ·~'!' 
the Virg'inian Railroad Y • 
A. That is correct. 
Q. Did I understand you to ·say, Mr. Mason, f'..1at the wRtrr 
:stood four inches deep on the top of your floor? 
A. On the top of the concrete floor. 
Q. On top of the <:oncrete floor, or on top of your "oo.dP!l 
floor? 
· A. It· would not stand very long on top of the 
:page 104} wooden floor, because we could flush it out Wl+J~ 
squeege!,. 
Q. And you already had those there!1 
A. Yes. · 
Q. You normally wash your floor np anyway: so you l.:~11 
the squeeges already there t · 
A. Yes. 
Q. And over the two years you have been using thi.s £1001\ 
what have yon washed your floor up with-.-watel'! 
A. Mops. 
Q. With water t 
A. Yes. 
Q. Over the entire surf ace? 
A. Yes. 
Q. And it was put on there in such volume that you had 
squeeges so as to take it up 7 
A. No . 
. Q. What did you have squeeges fort 
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A. Tei follow along to make- snre. The- mops would" onT:~ 
pick up a certain portion of water. These squeeges will take, 
np the rest of the water. It takes about four of us at a 
time to scrub.: We put a damp mop down, mor; it, and then 
take these sque~es r.nd come right behind it and dry it. T'lt-r 
water is on t]ie,ffoor probably 30 seconds in a given area. f 
have been doing .that for 10 years. 
Q. In building your building, when you nan 
page 105· ~ your floor originally constructed-I am. nCTt talk-
ing about any unevenness in it, but I am taTI-:ing. 
about the level of the top at the front, back, ea~t and wt·1 ~ 1 
· side-was that floor ]evel when it was originally conbtr11cteil ~· 
A. Within quarter of an inch. · 
Q. The nortbe-rn end, the southern end, the eastern anti. 
western were within quarter of an inch of b~ing level? 
A. That is correct . 
. Q. You say that the ~ater was four inches over your con-
creteY 
A. Approximately four inches over my concrete. 
Q. But there was not enough on top of your floor so that 
you could not handle it with a squeege·Y 
A. That is· right. It is not too much of a pioblem fo g:t' 
the water off the floor, but when the water gets w1ttcr thP 
floor, then you have difficulty. 
Q. It has b~en testified that your floor was made: with 2x3s 
or 2x4s on each side t . 
A. Dressed to an inch and %. 
Q~ And lx6 roofers laid across that r 
A. Dressed to % of an inch. 
Q. Your top floor is what thickness Y 
A. It dresses down to 33/32, or 1 inch and 1/32'_ 
· Q. Is there any other thickness f 
page 106 ~ A. The paper which would problibly be 1/16 
of an inch. 
Q. 1/16 of an inch Y 
A. Roughly. It might rnn a little· over or it might run :1. 
little under. . 
Q. That would be about ·3 and 19 /32 thickness- from frie tOT· 
of that cement to the top of your finished floor ul 
.A., 3 and %. inches. 
Q. So your floor there is 103.78, according to" your sm·n,y;. 
is that co-rrect, sir Y: · 
A. Yes. 
Q. And that would put the top of your concrete at an f'lv-
vation of about 103.4; is that right, 
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A. Yes, from the top of the curbing. 
Q. What is thaU 
A. That is from the top of the curbing. 
Q. 103.4 is about the elevation of.your concrete? 
A. Yes. 
77 
Q. In putting that concrete in there, did you put any fill 
under it! 
A. No. In some places it might h.ave been filled in a f~w 
inches, but that would be all. 
Q. And other places you dug out! _ 
A. It is possible. The only digging I did was with th0 
bulldozer. 
Q. Where did you get all of the dirt you pu ~ 
page 107 t over on Standard Oil's property, Mr. Beatcf '~ 
property, Mr. Parks', and over on the other sid(' 
on Kline's pl'operty Y 
A.· It would be rather difficult to get grass, weeds, and 
Virginia Creeper without also removing a certain amount of 
dirt. 
Q. How deep did you go-three or four inches t 
A. No; probably two inches. That is purely a rough esti-
mate. It was just enough .. to clear the surface. 
Q. So in constructing your floor you dug down two inches 
before you started laying your concrete; is that right! 
A. Yes. 
Q. .And what thickness of concrete did you put in 7 
A. Six inches. 
Q. Did you put any foundation under that concrete? 
A. Yes. · 
Q. ""\VhaU 
A. Footings. They were two feet wide. 
Q. I mean under the concrete, did you put any sand or fill 
in there to level off before you poured your concrete f 
A. Just to level it, was all. In some places we probably 
put in a couple of inches of concrete just to generally level 
it, yes. 
Q. I band you a photograph and ask you if you can iden-
tify that as a proper representation of the place where yon 
built before you had started work! 
page 108 ~ .A. That is the general area. I would say it 
would be the general area, but l would not say 
that represents the exact footage, or anything of that nature. 
Q. I hand you a second picture and ask you if you can 
identify that as a picture taken from Granby Street looking 
southeast across the corner where the Standard Oil Station 
18 Supreme pourt of Appeals of Vfrginia 
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is now, and down the road where your place is now, before 
any work was done by either one of you Y 
A. That is right. · 
i\fr. Herbert: I object, if Your Honor please, to all of these 
pictures as being irrelevant and immaterial to this case. 
They were all taken some years before the rink was con-
structed. I think they }Jave no bearing on this case. There 
is no possibility of identifying the particular· site on which 
this property was constructed. 
Mr. Guy: You know they were taken years before this was 
doneY 
Mr. Herbert: I presume so, from what you said. 
The Court: They were taken just prior to the construction? 
Mr. Guy: They were taken in connection with the applica-
tion for re-zoning so he could buy this property. 
By the Court: . . 
Q. Does that represent Taussig Boulevard Y 
page 109 ~ A. That represents the property in its rough 
form. 
Mr. Guy: All three of these pictures, if Your Honor please, 
were taken just prior to Mr. Mason's buying the property in 
order to support a request for re-zoning so he could put up 
a roller rink . 
. The Court: What wou.ld you hope to accomplish by show-
ing the jury these Y You can put them in for whatever they 
are worth, but I do not think they would have any bearing 
on this case. 
By Mr. Guy: 
Q. Mr. Mason, I ask. you to examine those pictures-
Mr. Guy: I want to offer them, to be identified as "De-
fendant's Exhibit 3", and "Defendant's Exhibit 4", and 
''Defendant's Exhibit 5". · 
(Received and marked.) 
By Mr. Guy: 
Q. -after refreshing· your memory can you now identify 
the picture that bas been shown as "Defendant's Exhibit 3", 
as being the actual frontage of your property and used for 
the purpose of re-zoning your property? 
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.A. Yes, I guess it was. I believe I helped fake them. 
· Q. After refreshing your memory, do you still say you only 
dug down two inches in order to get rid of the trees and 
. shrubs of that siz-e on the property? 
page 110 ~ A. Have you any idea as to the size of these 
trees? 
Q. I am asking you a question, Mr. Mason. 
A. Certainly. They were not but that big around (indi-
·cating). 
Q: Yon only had to go two inches to clear the trees and 
:shrubs! 
A. I said ·approximately two inches. 
Q. Could it have been as much as four inches I 
A. It c·ould have been, but I doubt it very much. 
·Q. Your Mercury Roller Rink is still in operation T 
A. Yes.. · 
Q. You formerly operated the roller rink at 9th and Granby 
'Streets, too, didn't you? 
A. That is correcl 
Q. You have closed that, haven't you! 
..A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Herbert: 
Q. Mr. Mason, you have described the ditch and the pipe 
on t~e east side of the building. Will you state from your 
observation whether there has been, after rain~.: water stand-
ing in that area that was not taken care of by the ditch and 
pipe? 
A. No. It is still taking care of it; it always 
page 111 }- has, and still is. 
Q. From your observations have you seen any 
water from that ditch, or the area around that ditch, How to 
the west towards Granby Street 7 
A. No. 
Q. Have you been there at a time when it was raining and 
the water was running! · 
A. I have been there almost every day since the place has 
been built. There have been very few days when I wasn't 
there. I have yet to see :any water backing out of that ditch 
and then coming· up around the building. 
Q. How did the water get under the maple flooring? Will 
you explain tha U . , 
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A. On the southwest co.mer of the building-· 
Q. Will you show the jury on the plat just where you are 
talking about nowY . 
A .. On the southwest corner I had a room built in there,. 
15x15.. It has a concrete floor with asphalt and tile over-
it. It is not :finished with maple. In putting in the doorR, the. 
ends are open. Right here is the :fire door. The· water that 
built up in this area ran through the fire door and into this: 
room, and spread out underneath the floor. During that 
period of time thif, room was full of wnter. "\Ve could squeege! 
it out, but. we could not get the water from underneath the. 
floor, through these two or three oak door openings·. · 
page 112 ~ Mr. Herbert: That is all I have to ask. I would: 
like to reserve the right to put him back when he 
gets his books. 
The Court : The· Court understands that. 
RE-CROSS EXAMINATION. 
By Mr. Guy: 
Q. Mr. Mason, the 2x4s or 2x3s were mentioned. Do they 
run lengthwise of your building or acrqsst 
A. Lenthwise·. 
Q. All of them run lengthwise throughout the entire build-
ing! 
A. That is right .. 
Q. You have testified that there is a little room in the 
southwest corner t 
A. One in each corner, but that is the one in question. 
Q. You have testified that there is a little room in the 
southwest corner which we will mark "LMNO'', and that is 
where the water got under your floorY 
A. Ye·s. 
Q. Now, these 2x4s are continuous, are they not, from one 
end to the other of· your building·f 
A. No. 
Q. I don't mean it is all one piece,, but they are continu-
ous! 
page 1~3 ~ A. Yes, in a general sense they are continuous. · 
Q. And they do run north and south through 
your building, or lengthwise! 
A. That is right. 
Q. Then if that bad. been constructed tightly underneath 
there, the water that got into this room might have come 
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along the western end of your building, but it would not have 
spread out underneath it, would it? 
A. That would be true •if the 2x4s lav down on the con-
crete, but they are wedged up to bring .. the floor in plumb 
condition. 
Q. Then the concrete you laid was not level, itself 1 
A. -In a general sense it was level, but it was not trowel-
finished concrete. It was drug-finished concrete, which leaves 
knots as much as the end of your finger. It has to be cov-
ered over the same as the rest of t:qe floor so as to bring the 
floor up and wedge it. 
Q. But had the 2x4s been laid on a sri10oth surfac.e, it 
would have prevented the water from coming over on the 
east .side of the building¥ 
A. Yes, but it wasn't. 
Q. The way you constructed it, it wasn't, 
A. It wasn't necessary for the concrete to. be smooth. We 
had no reason for wanting a smooth concrete floor, which 
woulq just add to the expense. 
page 114 ~ Q. When was your building finished 1 
A. We opened it in January, '45. We con-
veyed title to it, I think, the next year-'46-when Mr. Scott 
got back out of the Army. 
Q. By this deed, wllich you have offered in evidence as 
"Plaintiffs' Exhibit 8", from Henry W. Mason, it shows you 
paid a tax on recordation at that time of $6.96; is that cor-
rect? · 
Mr. Herbert: I object to that. 
Mr. Guy: If Your Honor please, the State Law requires 
12 cents on $100 valuation .. 
The Court: He. might be put in jail for it, but it has noth-
ing to do with this case. 
Mr. Guy: It shows what he valued the property at as of 
that time. 
The Court : The damages he is claiming are the costs of 
construction. The Court understands this is the deed to the 
land. 
nfr. Guy: With a building on it, sir. 
By Mr. Guy: 
Q. Did the building pass under that deed¥ 
Mr. Herbert: That is a legal question. 
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Mr. Guy: If Your Honor please, if the building did not 
pass under that deed, they certainly cannot claim damages 
for it. · 
page 115 ~ The Court: The Court is going to rule that 
whether he falsified his tax or not has nothing to 
do with the liability in this case. 
Mr. Guy: That is all. 
Mr. Herbert: · The plaintiffs rest, with the exception of 
introduc~g the books. 
(The following proceeding was had in the absence of the 
jury:) 
Mr. Guy: If Your Honor please, at this time the defendant 
moves the Court to strike out the plaintiffs' evidence, on 
the g-round that there is a fatal variance between the p~oof 
and the pleadings, and no case has been made either under 
the pleadings or under the proof. as offered. in this case. 
The notice of motion in this case consists, after the intro-
ductory paragraph, of four paragraphs. The first one is 
the allegation of title in the plaintiff. It is alleged that '' On 
the 23rd day of August, 1944, the undersigned acquired by 
deed of bargain and sale from Theresa F. Hill, et al., a cer-
tain lot of land-'' The evidence in this case is that on the 
23rd day of August, 1944, Mr. Mason individually 
page 116 ~ acquired the property. There is a variance 
there. 
The Court: Under our practice today you could not pos-
sibly take advantage of that. The Court will permit an 
aJnendment to show the true facts at any stage of the pro-
ceeding. The question of when title passed and who had 
that, the evidence shows that the plaintiff now before the 
Court had legal title to the property and had a right to bring 
this suit. That is all the Court is interested in. 
Mr. Guy: Under Paragraph 3: "That the surface water 
upon the lot acquired by both the undersigned and you had 
prior to January, 1947, over a long period of years, drained 
down to the right-of-way of the Virginian Railway''; Mr. 
Mason has just outlined on the plat and testified that the 
water never drained down to the right-of-way of the Vir-
ginian Railroad. It drained nowhere. It collected in a 
puddle, which he admits was partly on his land and partly 
on Parks' and partly on Lamb's. When that puddle was 
full, it flooded over into the ditch. According to Mr. Bald-
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win's testimony, as well as Mr. Mason's, and everyone else's, 
it has never drained down to the right-of-way of the Vir-
ginian .Railwag. It has, instead, always drained from Parks', 
Beard's, Lamb "s, and Mason's, eastward to the very ditch 
which this plaintiff admits be closed with an 
page 117} 8-inch pipe. So, I submit there is a very fatal 
variat.ion, because his evidence does not in any 
way conform with this allegation here. 
Now, the second thing is: "-that afte~ y0u acquired said, 
lot, to-wit, between January and April, 1947, you filled in 
-said lot by dumping dirt thereon, which raised the level of 
said lot two or more ·feet; that it was your duty in making 
said fill to exercise care so as not to injure the property of 
others-'' There is no duty not to injure the property of 
·others. Under the law in this State, the owner of one or two 
adjacent lots can injure the adjoining-property if it is neces-
sary. The only thing he can't injure is the right of the other 
man not to be unnecessarily injured. There is no evidenc-e 
in this case that he has filled this land in so as to cause more 
than what was necessary damage to him. Perhaps some 
water did go over, but there is no other way in the world 
you can fill one place without having some of the water back-
ing up on the other. The law is quite clear in this State that 
y011 have an .absolute right to keep the other man's water, 
from -coming onto your land. The testimony of Parks is that 
bis water drains to the rear of his roof. The testimony of 
Mason is that one-half of the water from his roof drains over 
into this area that he is complaining of. The tes-
page 118} timony is that the water from Beard's property 
drains into that. 
'· --and not to unnecessarily and carelessly obstruct ·the 
flow of surface water." Is there any evidence that Mr. 
Lamb has at any time unnecessarily or carelessly obstructed 
the flow of water t The evidence of all these witnesses up to 
this point shows conclusively there was no drainage off the 
Lamb property in ·any way except northward onto. Parks' or 
eastward onto the land of Mrs. Hill-tba.t is, to the south of 
Mr. Mason. Mr. Mason testified, himself, on the stand that 
when he talked to Mr. Lamb about the drainage-
The Court: The Court has heard the evidence. The only 
point that concerns the Court at all is whether or not there 
is any evidence in the record of direct flow from the def end-
ant's property to the plaintiffs' property. Is there any evi-
dence of thaU 
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Mr. Herbert: He- hlls so· testified, Your Honor. 
Mr. Guy: Ju-st a momentt sir: Mr. Masorr, himself, also, 
testified that when he talked to Mr~ Lamb: about. this, he asked Mr. Lamb to take his bulldozer and cut a ditch from the rear· 
. part of Lamb's property, across the rear of Mason's prop-· 
erty, to, that very ditch we are taking a-bout, be.caUS'e that is·. 
the wa:y it should flow. That is the orrly wa-y it can flow. That 
is an admission by him that that' water was sup-
page 119 ~ posed tQ flow onto· Mason's and into that ditch .. 
"-and mrt ta; collect said water in volume and' po
0
ur· it upoll' 
the lands of others to· th~ir 'inj!ury r by utterly disregaTding· 
your duty in this resp·ect, you obstructed said sudace water· 
in a wanton, unnecessary and careless- manner, causing said 
surface water to back. up on the property of the undersigned;''' 
There is no doubt about the fact that some water has: 
backed up~ but there is nothing in the, evidence to show it was: 
done wantonly, unn~·cessa.rily, or carelessly. The evidence is: 
that he filled the land; that as soon as he put the dirt up hei 
had a bulldozer to gra:de it. 
The Court : The Court would like- to have Mr. Mason take· 
the stand just a minute-. The Court wants to be refreshed, in 
the Court's mind, as to sqme of your testimony this morn-. 
ing.. · 
HENRY W. MASON, 
being recalled, furtbar testified a:s fol1ows :-
Exai:nined by the Court : 
Q. Mr. Mason, after Mr. Lamb-had filled his lot up to the· 
point you thought was high, did you say this morning you 
had a conversation with him about drainage, and that was 
about irr May or APTil Y 
A. It was, I think, in !fay r 
page 120 ~ Q. And that was after he bad completed filling 
his lotf 
A. He· has continued to fill l1i& foL It hasn't been com-
pleted as yet. · · 
Qr There wasn't any filling in from the time· of that conver-
sation in May until the time of' the starm in J nly, was there f 
A. Yes ; oh, ves.. . 
Q. Just tell the Court wlmt the understanding was, if anyr 
that you had. with him in May about his having filled in his 
loU 
Henry VY. :Mason, et als., v. T. R. Lamb 
Henry W. Ill ason. 
85 
A. The discussion that we had in May was when he had 
graded off his earth, and the embankment he put around the 
edge of the property and leveled it down. We had gotten 
some surface water in the rink- but it wasn't of sufficient 
quantity that I couldn't take care of it, and I got rid of it. 
That was when I got in touch with Mr. Lamb and went down 
to his office. He said, '' All right, I will be on t there.'' 
It was a day or so later when he cam<1 out. He and Mr. 
Parks got together. The discussion of this tile was first bE·-
tween them. Then he came over to my place, and he said 
that Mr. Parks was going to g·et the price on this tile, and, 
as soon as he g·ot back from this business trip in Tennessee, 
we would get together and put it in. 
page 121 ~ Q. Was there any discussion as to where it was 
to be put in---what course it would take? 
A. That was something tl1at was more or less left tentative, 
because Parks had to find· out the prfoe of the material lead-
ing from Granby Street to the back corner, and then from the 
back corner of our adjoining property to the street. 
Q. What was the arrangement as to who was to pay for tbe 
construction work, or the digging, or the tile f . 
A. At that period there was no cliscusqion about that at 
all. This was all tentative. It wmm 't until in J ulv that we 
had gotten together--1\fr. Larnh and I got together"' and said 
. that we would split the eosts, and for me to get the pipe and 
put it in; that he would send some help out, which he did. 
He came out a couple of days, himself, and worked, himself, 
physically. I hired two colored men to dig the ditch. 
Q. We are not so much concerned with what happened after 
that. 
A. All of this took place in July, and not in May. The dis-
cussion took place in July. The otl1er discussion that was 
in May was purely tentative. It was one of those things that 
was over with in just a matter of a couple of minutes. 
Q. If you had done in l\Iay wlmt was later done 
page 122 ~ after July, would you have suffered the damage 
that vou did suffer from that storm¥ 
A. I don't kno,v, naturally. I presume no. 
Q. You haven't had any trouble since tlien'f 
A. We haven't had any trouble sinc-e~ no. 
Q. And that. water now that goes through the pipe comes 
from all the overflow of the surrounding property; is that 
right? 
A. Yes. "\Ve put two catch basins there to take the water 
off of all the surrounding property. 
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Q. If anything had been done immediately after the May 
conference, your answer is that more than likely you would 
not have suffered the damage Y 
. A. That is true. The only difference there was, we tried 
to get the man to grade his land so it would flow off. 
Q. What effort did you make to get in touch with Mr. Lamb 
after that first conference, or did you wait until after the 
July stormf 
A. Mr. Lamb seems to be a very busy man. From time to 
time I would call him and he wasn't there. I left .my number. 
Q. You did not write him anything.! 
A. No. 
Q. Did you consider that it was very dangerous at that 
time., in· the May conference, to your property or 
page 123 ~ your well-being? 
A. I most certainly. did not realize that it was 
as dangerous as it was; as it turned out to be. 
Q. If you did not realize it, do you think he realized it f 
A. I don't know. 
Q. You had more to lose than he had from the standpoint 
of property down there. He had a vacant lot and you had 
an expensive building? · 
A. That is true. 
The Court: That is all, Mr. Mason. The Court is of the 
opinion that if a verdict was given in this case, the Court 
would have to set it aside. First, because the plaintiff has 
not met the burden of showing the defendant's neg·ligence. 
Also, the Court would be compelled to in~truct the jury if they 
were of the opinion that it was just as likely that the plain-
tiffs' damage was caused by surface water flowing from other 
adjoining properties other .tl1an the defendant's, they would 
find for the defendant. 
( The motion was further argued, after which the fallowing 
occurred:) 
The Court: The Court is g·oing to sustain the motion. 
Mr. Herbert: I except, Your Honor. 
page 124 ~ ( The jury returned to the courtroom, after 
which the following occurred:) 
The Court: Gentlemen of the jury, during your absence 
counsel for the defendant moved the Court to strike the plain-
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tifPs evidence as not being sufficient law. The Court has sus-
tained that motion. You have no evidence to consider in be~ 
half of the plaintiff. Retire to your jury room and consider 
your verdict. · 
( The jury retired to consider its verdict and returned with 
the following: 
"We, the jury, find for the defendant. 
FRANK H. CARROLL, Foreman'') 
page 126} JUDGE'S CERTIFICATE. 
I, Clyde H. Jacob, J udg,e of the Circuit Court of the City 
of Norfolk, Virginia, do hereby certify that the foregoing is 
a true and correct transcript of the testimony and proceed-
ings of the case of Henry W. Mason, etc. v. T. R. Lamb, tried 
in said court on the 3rd day of May, 1948, and includes all the 
testimony offered, the motions .and objections of the parties, 
the rulings of the Court, and the -exceptions oi the parties, 
and all other proceedings of said trial. 
I further certify that the exhibits offered in evidence, as 
described by the foregoing ~cord, and designated as Plain-
tiffs' Exhibits 1 to 12, inclusive, and Defendant's Exhibits 
l to 5, inclusive, are all of the exhibits offered upon said trial, 
and tbe originals thc~reof have been initialed by me for the 
purpose of identification. · 
I further certify that said transcript was presented to me 
'for certification and signed within 60 days after the final 
order in said cause, and that the attorney for the defendant 
had reasonable notice in writing of the time and place at which 
the same-·would be tendered for certification . 
.Given under my hand this 2nd day of ,July, 1948.. 
A _Copy, Teste: 
CLYDE H. JACOB, 
,Judge .. 
CLYDE H. JACOB, 
Judge. 
page 125} It is stipulated by attorneys of record for Plain-
tiff and Defendant that Plaintiff's Exhibit No. A 
and Defendant's Exhibit No. 2 are considered as properly .in-
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troduced and identified and they are to be identified and mad& 
a part of the record in this case for the purpose of appeal.. 
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EASTWOOD D .. HERBERT, p. q. 
LOUIS LEE GUY, p~ d .. 
CLERK'S CERTIFICATE .. 
I, W. Robertson: Hanckel, Clerk of the· Circuit Court of the\ 
City of Norfolk,, Virginia, do hereby certify that the fore-
going transcript of testimony and other proceedings of the; 
triru of the case of Henry W. Mason, etc. v. T. R. Lamb, duly 
certified by the J uclge of said court, together with the, original 
exhibits introduced upon the trial of said case, identified by 
the initials of said Judge, were :filed in my office on the 2nd. 
day of July, 1948. 
W. ROBERTBON HANCKEL, 
Clerk 
By: T~ ~I\.- W .. G.RAY, Deputy Clerk. 
page 128 f Virginia: 
In the Clerk's Office of the Circuit Court of the City of Nor-
folk, on the 15th day of July,. in the year 1948. 
I, W. R. Hanckel, Clerk of the Circuit Court of the City 
of Norfolk, do hereby certify that the foregoing is a true tran--
script of the record in the case of Henry ,v. Ma:;:;on, et als., v .. 
T. R. Lamb, lately pending in said Court. 
I further ceTtify tha:t the same was .not made up and com-
pleted and delivered until the defendant had received due no--
tice in writing thereof, and of the intention of the plaintiffs: 
to apply to the Supreme Conrt of Appeals of Virginia for a. 
writ of error and s1ipersecleas to the judgment therein ... 
Teste:: 
W. R. I-IANCKEL, 
Clerk of' the Circuit Court of the City of 
Norfolk. 
By T·. A. vV. GRAY, Deputy Clerk. 
Fee for this transcript $19.25. 
A Copy--Teste: 
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